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DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 1935 

Edwin H. Abbetmeier. Frank A. Abel, et al., plaintiffs 

vs. 

James A. Farley. Postmaster General of the United States, 

DEFENDANT 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action. File No. 1935 

Filed March 6. 1939 

Edwin H. Abbetmeier. 3757 Gravois St., St. Louis, Mo. 

Frank A. Abel, 91 Boiling Springs Ave.. East Rutherford, N. J. 
Helena Andrews. 2S16 Eighth Ave.. New York. N. Y. 

John H. Andrews. 2612 Second Rd.. N.. Arlington. Va. 

Ward W. Andrews. 3247 Warren Blvd., Chicago. Ill. 

Raymond Apple. 7017 Fairpark Ave., Cincinnati, Ohio. 

Edward K. Arvidson, S45 Eddy Rd.. Cleveland. Ohio. 

Charles H. Asch. 3520 97th Street, Corona, N. Y. 

Lewis E. Atkinson. 4901 Blaine St. NE., Washington. D. C. 
John R. Baer. 120 W\ Washington Ave., Council Bluffs. Iowa. 
Charles W. Beane. 2424 W. Custis Rd.. Arlington. Va. 

Charles E. Bell. 273 Jessamine Ave.. Yonkers, N. Y. 

Frank Bertino. Jr., 6S0 West 204th St.. New York. N. Y. 

Ethel M. Bidwell. 526 W. 112th St.. New York, N. Y. 

Frank G. Biggerstaff. 4053 Central St.. Kansas City, Mo. 
Charles S. Birely. 4101 3rd St. NW.. Washington, D. C. 

Samuel Bischau. 1795 Riverside Drive. New York. N. Y. 
Luther M. Blan. 1434 W. 9th St., Texarkana, Tex. 

Edward J. Bletzer, 325 W. 58th St.. New York, N. Y. 

Doris Blois, 866 E. 45th St., Brooklyn, N. Y. 

A. Bonin, 1122 Winthrop St., Brooklyn, N. Y. 

Joseph Bovaird, 1310 Firth St. NE., Pittsburgh, Penna. 

John H. Bowman, 3117 N. 79th Ave., Elmwood Park, Ill. 
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Horace E. Boyd. 34 Surrey Lane, Tenfly, N. J. 

Jordan H. Brantley, Route 3. Box 701, Texarkana. Ark. 

Charles E. Brassel, 70S A St. NE., Washington. D. C. 

Hugh J. Breslin. Williston Park, Long Island, N. Y. 

Nettie P. Brietz, 510 Wood St.. Texarkana. Ark. 

Elmer A. Brooks. Jr.. 516 Padilla St., San Gabriel, Calif. 

Branty R. Brown, 1731 Grandeview Ave.. Pittsburgh. Penna. 
Jinx E. Brown. 5S7 Ronds St., St. Paul. Minn. 

John H. Brown, 5052 4Sth St., Woodside. L. I.. N. Y. 

Arthur C. Bruckman, 122S E. 35th St.. New York. N. Y. 
Edward A. Bruns. Terminal R. P. 0.. Pittsburgh. Penna. 

Dorothy M. Brussow. 631 W. 207th St., New York. N. Y. 
2 Edward M. Bryner. S4 W. ISSth St.. Bronx. N. Y. 

C. J. Burley. 463 Houston Ave.. Council Bluffs. Ia. 
William T. Butterworth. 56 Frank Court. Brooklyn, N. Y. 
Martin J. Byrne. 514 W. 213th St.. New York. N. Y. 

Morris Bachman. 235 E. 196th St.. New York. N. Y. 

William F. Campbell. 509 W. 212th St.. New York. N. Y. 
Henry P. Canfield. 1624 Grand Ave.. Texarkana. Ark. 

Huey Cannon. Terminal R. P. O.. Texarkana. Tex. 

Walter M. Cantrell. 2505 Park St.. Kansas City, Mo. 

Sylvester M. Caraway. 494 Alexander St., Memphis. Tenn. 

J. B. Cardwell. Terminal R. P. O.. Pittsburgh. Penna. 

Urbane S. Carney. 341 9th Ave., New York, N. Y. 

John A. Carson. 2424 Arlington St.. Memphis. Tenn. 

John T. Chandler, S166 Virginia Ave.. South Gate. Calif. 
James O. Clark, 1155 Minna Place. Memphis. Tenn. 

James M. Clayton. Constance. Ky. 

Elton A. Cleaver, Terminal R. P. 0., St. Paul. Minn. 

George Cmar. 53-29 Skillman Ave., Woodside. L. I.. N. Y. 
Alexander Cohen. 317 Rockaway Parkway. Brooklyn. N. Y. 
William F. Cole. 675 Washington Rd., Mt. Lebanon, Penna. 
Walter E. Cobsentine. 1027 13th Ave. SE., Minneapolis, Minn. 
Bernard G. Cotman. 1307 Montello Ave. NE., Washington, 
D. C. 

Lloyd S. Couch, 1119 E. 18th St.. Texarkana. Ark. 

James J. Coughlin. Terminal R. P. 0.. St. Paul, Minn. 

John J. Cox. 2722 Wood St.. Texarkana. Tex. 

Claude T. Crotsenburg, 8681 San Luis Ave.. South Gate, Calif. 
Roy W. Cudmore. 123 E. Laurel St., Glendale, Calif. 

De L. M. Cupp. 1619 H St. NE.. Washington. D. C. 

Ralph F. Curry, 3538 Bales Ave.. Kansas City. Mo. 

Samuel D’Aiello. 258 Sand Lane. Rosebank, N. Y. 

John B. Daniels. 15 Quincy PI. NW.. Washington, D. C. 

Clifford O. Darby. 1101 James St.. Memphis, Tenn. 

Clement H. Davenport, 275 17th Ave., Paterson, N. J. 

James C. Davis, 6216 Garlsbad Ave., St. Louis. Mo. 

Martin Davis. Penna. Terminal R. P. O.. New York, N. Y. 
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Oiga Davis. 4332 Fulton Blvd., Cleveland, Ohio. 

Cuthbert C. Deane. 586 Monroe St.. Brooklyn, N. Y. 

Louis DeGrazio. 729 N. St. Louis Ave.. Chicago, Ill. 

George E. Deniton. Penna. Terminal R. P. 0.. New York, N. Y. 
Douglas H. Des Verney. 1493 5th Ave„ New York, N. Y. 
Charles J. DeZort, Terminal R. P. 0.. Pittsburgh, Penna. 
Michael Dillon, 561 77th St., Brooklyn, N. Y. 

Thomas W. Dixon. 64 W. 94th St., New York. N. Y. 

3 Harold C. Doerr. 7025 Field Ave., St. Louis. Mo. 

Edward H. Donnellv. IS Willow Ave., North Plainfield, 

N. J. 

A. M. Doscher. 10411 110th St., Richmond Hill. N. Y. 

Edna G. Drayton. 17 Decatur St., Brooklyn. N. Y. 

Ernest F. Druilket. 6542 Whitney Ave.. St. Louis. Mo. 

Charles B. Durrah. 231 Boone St.. Ludlow, Ky. 

Ernest Edwards, 403 W. 154th St.. New York. N. Y. 

Dennis S. Farrell. 92 S. Demarest Ave.. Bergenfield. N. J. 

Louis A. Fedje, 5 W. Summit Ave., St. Paul. Minn. 

Michael Fels. 3762 Hutton St., Cincinnati, Ohio. 

Robert M. Ferguson. 1655 E. Cheltenham Ave.. Philadelphia, 
Penna. 

John Fetchiet. 76 Carnival Way, Pittsburgh. Penna. 

Joseph R. Finney. 3608 Van Ness St. NW.. Washington. D. C. 
Peter L. Finnin, 13 Wyoming Ave., Lynbrook, N. Y. 

Charles L. Flood. 4348 Kenmore Ave.. Chicago. Ill. 

Thomas D. Foil. Jr.. 2S0 N. Waldran St., Memphis. Tenn. 
Donald B. Foltz. 2011 W. 16th St.. Texarkana. Tex. 

Walter T. Frazier. 2671 Brinker Ave.. Ogden. Utah. 

James M. French. 2138 N. Stafford St.. Arlington. Va. 

Willis R. Frill, Terminal R. P. O.. Pittsburgh. Penna. 

Henry L. Garbarino. 518 E. 22nd St., Brooklyn. N. Y. 

Clarence W. Garland. 1008 Montier St.. Wilkinsburg. Penna. 

J. E. Garritv. 925 Military Ave.. Council Bluffs. Ia. 

Charlotte S. Gatewood. 521 Logan St.. Brooklyn. N. Y. 

J. S. Geiger. 4014 Taylor Ave.. Cincinnati. Ohio. 

Bernard A. Giesler. 10 Melrose Terrace. Elizabeth. N. J. 

J. LeLand Gilliland. West Englewood. N. J. 

Albert Glasser. 1425 30th Road. Astoria. L. I.. N. Y. 

Francis Glynn. 219 Clerk St.. Jersey City. N. J. 

Robert E. Goldman. 1134 E. 45th St.. Chicago. Ill. 

William R. Grim. 304 Fuller Ave.. Council Bluffs. Ia. 

Anthonv Haase. Jr.. 45-16 Newtown Road, Long Island City, 
N. Y. 

Louis Habel. 1231 McKeone Ave.. Cincinnati. Ohio. 

Samuel H. Hadley, 441 Mason Ave.. Haledon, N. J. 

Vincent A. Hagerty, 35 Hamilton Place. New York. N. Y. 
Charles E. Hails, 3117 W. 66th St.. Chicago, Ill. 

Murdock Hall. 1138 4th St. NE.. Washington. D. C. 
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Charles Haller. 45-47 16Sth St.. Flushing. N. Y. 

Christine Hallgrimson. 1S99 Selby Ave., St. Paul. Minn. 

Clyde C. Hammers. 210 Brush Creek St.. Kansas City. Mo. 
George L. Hammond. 210 Noll Ave., Crafton, Va. 

4 John S. Hanna. 324 Hammond St.. Pittsburgh, Penna. 

J. A. Harris. Terminal R. P. 0.. Memphis. Tenn. 

Robert E. Harrison. 5520 Lafayette Ave.. Chicago. Ill. 

James F. Hart. 1810 Baymiller St.. Cincinnati. Ohio. 

Oscar Hartman. 3007 4Sth St.. Long Island City. X. Y. 

William H. Hauer. 439 Walnut St.. Nutley. N. J. 

Weston W. Hawkins. 1730 Seaton St. XW.. Washington. D. C. 
James E. Hedger. 6216 Ingleside Ave.. Chicago, Ill. 

E. F. Hein. 363S Puhlman Ave.. Cheviat. Ohio. 

Selmer E. Helleland. Terminal R. P. O.. St. Paul. Minn. 

John W. Heran. 6720 S. Halstead St.. Chicago. Ill. 

Thomas F. Hereilev. 54 Evelyn Place. New York. X. Y. 

W. C. Hewitt. 12S Oneida St.. Pittsburgh. Penna. 

Cecil M. Hiatt. 2120 Pecan St.. Texarkana. Ark. 

William L. Hibbs. 505 Wilson St., Texarkana. Tex. 

Hubert M. Hinant. 944 Morris St.. Cincinnati, Ohio. 

Wiley Hitchcock. 2772 Sarita Place. Cincinnati. Ohio. 

Chris Hoechtenbach. 5622 Rosa Ave.. St. Louis. Mo. 

George A. R. Horsley. 3727 Westminster PI.. St. Louis. Mo. 
Dorsey A. Hoskins. 7115 Indiana Ave.. Kansas City, Mo. 

John Housinan. 1244 Hartford Ave.. St. Paul. Minn. 

George L. Hover. 1587 Lakeland Ave.. Lakewood. Ohio. 

Walter D. Hubley. S122 Woodbine Ave.. Cincinnati. Ohio. 

J. W. Huckenpaehler. Terminal R. P. O.. St. Paul. Minn. 

Otto C. Huffman. Stem, X. C. 

James M. Hughes. 5118 Olive St.. Kansas City. Mo. 

Ira Hunt. Terminal R. P. O.. Texarkana. Ark. 

Henry M. Igon. Terminal R. P. O.. Memphis. Tenn. 

Joseph W. Jackson. 1523 Jefferson St.. Texarkana. Ark. 

Jacob I. Jacobson. 1800 Ocean Parkway. Brooklyn. X. Y. 

Frank W. Joesten. 2618 Dalton Ave.. Los Angeles. Calif. 
Clarence S. Johnson. 2408 Charlack Road. Overland. Mo. 

Joseph H. Johnson. 1730 W. Page St.. Philadelphia. Penna. 
Theodore Johnson, 215 W. 148th St.. New York. X. Y. 

Francis H. Johnston. 4026 Euclid Ave.. Kansas City. Mo. 

Errol C. Jump. 2119 S. Jefferson St.. Spokane. Washington. 
George J. Kafader. 39-75 50th St.. Woodside, X. Y. 

George A. Kalmbacher. 330 W. 34th St.. New York. X. Y. 
William H. Kammann. 1 IS 35th St.. Lindenhurst. X. Y. 

Ed Bieden Kapp. 2124 Drex Ave., Norwood. Ohio. 

George H. Keenan. 433 Holly Ave.. St. Paul. Minn. 

Thomas Kelly. 509 W. 212th St.. New York. X. Y. 

5 Archie L. Kendall. 1781 Grand Ave.. St. Paul, Minn. 
William H. Kettering, 1454 Maile Ave., Lakewood, Ohio. 
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Ernest L. Kief, 1918 S. 20th Ave., Maywood. Ill. 

Ole B. Kilen. 3508 45th Ave.. S.. Minneapolis. Minn. 

William A. Kincvale. 54 W. 130th St.. New York. N. Y. 
Lawrence V. Kirk, 2717 N. 21st St., Kansas City. Mo. 

Helen F. Knox. 22-06 35th St.. Astoria. L. I.. N. Y. 

Joseph Koelsch. Brooklyn. New York. 

George W. Krahe. 51 Clark St.. Brooklyn. X. Y. 

Joseph W. Kreiner. 171-20 140th Ave.. Springfield Gardens, 
N. Y. 

R. C. Krueger, 411 Oneida PI. NW.. Washington. D. C. 

Henry Kuhn. 33 N. 39th St.. Belleville. Ill. 

Hubert Kyckelhahn. 1710 5th Ave.. Council Bluffs. Ia. 

Arthur A. Lane, 4928 Ralph Ave.. Cincinnati. Ohio. 

Herbert A. Lang. 4954 Labadie Ave.. St. Louis. Mo. 

Charles A. Langston. 721 Faile St.. New York. N. Y. 

Thomas E. Leach. 1557 Vance Ave., Memphis. Tenn. 

G. W. Leaf. 1718 Rutherford Ave., Pittsburgh. Ponna. 

Henry L. Lober, 1283 Lafond St.. St. Paul. Minn. 

William H. Lockett. P. O. Box 22. Downers Grove. Ill. 

Aubrey G. Lockhart. R. R. 2. Kansas City. Mo. 

Walter C. Lohman. 1931 Kinney Ave.. Cincinnati. Ohio. 

Frank E. Lydon. 1224 Lafond St.. St. Paul. Minn. 

Peter J. Lynch, 3306 W. 95th St., Cleveland. Ohio. 

Fred L. McChesnev. Penna. Terminal R. P. O.. New York. N. Y. 
Russell B. McClelland. 5014 Veazey Ave.. Cincinnati, Ohio. 
Ernest C. McCullough. 1109 S. 11th St.. Birmingham. Ala. 
Thomas D. McKinney. 661 S. Barksdale St.. Memphis. Tenn. 
Thomas A. McKnight. 1731 Parkfreld St.. Pittsburgh. Penna. 
Charles W. McMellon. 2001 Glendale St.. Texarkana. Ark. 
William L. Marshall. 729 Gallatin St. NW.. Washington. I). C. 
W. J. Martens. 1309 Wood St.. Texarkana, Tex. 

D. E. Meadows. Terminal R. P. O.. Memphis. Tenn. 

Louis H. Meier. R. R. 13. Box 36. Mt. Washington. Ohio. 

Charles I). Melloy, 7105 S. Stewart Ave.. Chicago. Ill. 

Frederic M. Metzger. 642S Marquette Ave.. St. Louis. Mo. 

Adam J. Michalski. 341 Ninth Ave.. New York. N. Y. 

James R. Miles. 192SS. 11th Ave.. Maywood. Ill. 

Clifford H. Miller. 504 Cambridge Ave.. Memphis. Tenn. 

William A. Miller. 14515 Tuland Ave.. Cleveland. Ohio. 

George S. Milliken. 214 E. 9th St.. Clifton. N. J. 

Frank C. Minar. 1420 Burr St.. St. Paul. Minn. 

6 Leslie M. Moore. 243 Harrison St.. Council Bluffs. Ia. 

Colby O. Morgan. 1328 Regent Ave.. Cincinnati. Ohio. 
Thomas B. Mulligan. Fehr Rd.. R. 4. P. H. Sta.. Cincinnati, 
Ohio. 

John F. Munger, 1S16 E. Minnehaha St.. St. Paul, Minn. 

Philip Munkenbeck. 133-14 Bank St.. Flushing. L. I.. X. Y. 

T. Emory Myers. P. O. Box 44. Camp Hill. Penna. 
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James F. Needham, 205 E. 19th St., Texarkana, Ark. 

Mary L. Nicholson. 35 Stowe St., Pittsburgh, Penna. 

Kate I. Nugent. 3086 32nd St.. Long Island City, N. Y. 

Joseph P. O’Brien, 435 W. 33rd St.. New York. N. Y. 

Herbert Odom. 119 E. Court St.. Cincinnati. Ohio. 

William T. Oliver, 210 W. 133rd St.. New York City. N. Y. 
Anthony Olivet, 7113 12th Ave., Brooklyn. N. Y. 

Fern B. Orrell. 2725 3rd Ave.. Council Bluffs. Ia. 

Farragut Owens. Y. M. C. A.. Union Station, Washington. D. C. 
John M. Parks. 4016 Highland Ave.. Kansas City. Mo. 

Robert F. J. Patton. 101-44 130th St., Richmond Hill, N. Y. 
Robert Pauls. 7027a Aleatha Ave.. St. Louis. Mo. 

H. Howard Peabody. 1791 Shendan Ave.. St. Paul. Minn. 

Robert J. Pendergest. Charles Ave.. Massapeaqua Park, N. Y. 

C. Pericht. 731 Sherwood Ave.. Pittsburgh. Penna. 

Rupert B. Perry. 2915 Lincoln PI., Cincinnati, Ohio. 

Harry T. Phelps. 26 Orchard St., Lindenhurst. N. Y. 

Albert R. Phillips. Terminal R. P. O.. Memphis. Tenn. 

Joseph Pierrie. 512 E. 119th St.. New York. N. Y. 

Lester E. Pike. 1914 Olive St.. Texarkana. Tex. 

Nicholas A. Plenchner. R. R. 5, Como Station. St. Paul. Minn. 
Edward A. Point. 252 Lindbergh Blvd.. Teaneck, N. J. 

Jesse D. Pollock. 2257 Wade Court. Ogden, Utah. 

Ernest E. Powell. 206 Hyde Ave.. Council Bluffs. Ia. 

Albert F. Prain. 218 S. Ardmore Ave.. Villa Park, Ill. 

Lena M. Printz. 31-32 37th St.. Astoria, N. Y. 

Rodney Pryor. Terminal R. P. O.. Pittsburgh, Penna. 

Lee A. Purdy. 1460 Euclid St. NW.. Washington. D. C. 

Richard H. Quieke. 3455a Henrietta St.. St. Louis. Mo. 

Leland S. Rackliffe. 1354 Snelling Ave.. N.. St. Paul. Minn. 
Lester Radlow. 2075 Morris Ave.. New York. N. Y. 

Owen A. Regan. 4128 Carpenter Ave., New York. N. Y. 

James J. Reilly. 244 W. 123rd St., New York. N. Y. 

John E. Reuss. Terminal R. P. O.. Chicago, Ill. 

A. F. Rezabek. 930 2nd Ave.. Council Bluffs. Ia. 

Edith D. Rivero, 549 Putnam Ave.. Brooklyn, N. Y. 

Buren Roberts. Terminal R. P. O., Memphis. Tenn. 

Charles B. Robinson. 1724 New Haven Ave.. Dar r onfc, 
Penna. 

7 Shird Rodabaugh. R. R. 3. Hamilton. Ohio. 

Charles R. Rose. 774 Simpson Ave.. St. Paul. Minn. 
Osimer C. Rose. 27S Avon Ave.. Newark. N. J. 

Charles M. Rowan. 4007 Booth St.. Rosedale. Kansas. 

Elmer F. Rowe. 2223 Wood St.. Texarkana. Tex. 

Clellia I. Rundle. 4546 Eichelberger St.. St. Louis. Mo. 

A. L. Rutherford. 2216 Ball St., Texarkana. Ark. 

John Salvato. 231 Nassau St.. Brooklyn, N. Y. 

John M. Sands. 82 St. Andrews PI.. Yonkers, N. Y. 
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Nathan C. Sansing. Terminal R. P. 0.. Memphis. Tenn. 

Edward F. Sartor. 2614 Ring PI.. Cincinnati. Ohio. 

Irene Schat. 2466 Tyler Are.. Ogden. Utah. 

George L. Schauble. 159 Washington Ave.. Coytesville. N. J. 
Ferdinand H. Scheiner. 10-1-31 107th St.. Ozone Park. X. Y. 
Carl J. Scherrer. 6S0 W. 204th St.. New York. X. Y. 

Harry Schlanger. 1936 71st St.. Brooklyn. X. Y. 

Joseph F. Schmierer. 1436 Stevens St.. Philadelphia. Penna. 
Grover Schroeder. 2S43 Fowler Ave.. Ogden. Utah. 

Julius Schweitzer. 673 Oakland PL. Bronx. X. Y. 

Thomas E. Scott. 1632 S St. NAY.. Washington. D. C. 

Frank Scrivani. 16S3 5Sth St.. New York. X. Y. 

Joseph A. See. 307 W. Fourth St.. Covington. Ky. 

George Sharrett. 103 Smith Place. Pt. Richmond. X. Y. 

William H. Signor. Jr.. 145 E. 23rd St.. New York. X. Y. 

Frank L. Simpson. 1039 X. Clark St.. Chicago. Ill. 

V. L. Sisk. S04 Pedretti Ave.. Cincinnati. Ohio. 

Fred X. Slaughter. 67S St. Nicholas Ave.. New York. X. Y. 
Lawrence O. Small. 2114 E. 67th St. Ter.. Kansas City. Mo. 
Allen R. Smith. 5214 Saida St.. Kansas City. Mo. 

Guy M. Smith. 2100 Yoast Ave.. Cincinnati. Ohio. 

Lee R. Smith. 142S S. Willett St.. Memphis. Tenn. 

Ray Smith. Terminal R. P. O., Texarkana. Ark. 

Joseph Sollberg. 648 Washington Blvd.. Ogden. Utah. 

Melvin L. Sorem. 1978 James St.. St. Paul. Minn. 

Samuel Sorin. 1312 43rd St.. Brooklyn. X. Y. 

Irby Sorrells. 160 X. Fremont St.. Bellevue. Penna. 

Lawrence Spangler. Terminal R. P. O.. Pittsburgh. Penna. 

D. C. Sparks. 1410 Wood St.. Texarkana. Tex. 

Clifford D. Staffer. 503 Orchard Ave.. Avalon (Pittsburgh!. 
Penna. 

H. D. Stanley. 5962 S. Cuba Court. St. Louis. Mo. 

Thomas E. Stanton. 1555 150th Place. Whitestone. X. Y. 
S Andrew Stauffacher. 4413 Chicago St.. Omaha. Xebr. 

Robert Stevenson. 330 W. 34th St.. New York. X. Y. 
Hubert G. Stillwell. 119 W. Steuben St.. Crafton, Penna. 

K. J. Stokes. 18018 Nottingham Rd., Cleveland. Ohio. 

Ernest L. Stowe. 741 Forest Drive. Council Bluffs. Ia. 

H. B. Stowe, 947 Fifth St.. Santa Monica. Calif. 

Leigh H. Straw. 465 35th St.. Ogden. Utah. 

Edward G. Stringer. 798 Elmwood Ave.. Buffalo. X. Y. 

John Q. Stuart. 6403 Ridge St.. St. Louis. Mo. 

William L. Sutton. 5232 Rose Ave.. Norwood. Ohio. 

Thomas H. Sykes. 669 E. 27th St.. Paterson. X. J. 

Leslie R. Talbott. 644 Franklin St. NE.. Washington. D. C. 
Joseph A. Tax. 1122 Juliet St.. St. Paul. Minn. 

M. M. Then. Terminal R. P. O.. St. Paul. Minn. 

John Timmes. 2S0 Crown St.. Brooklyn. X. Y. 

1J>2352—so—2 
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Daniel F. Toomey, 039 Griffith St.. Pittsburgh. Penna. 

William Van Kirk, 67 Roosevelt Ave.. Jersey City. N. J. 

Charles L. Vineall. 499 Main St.. Ebenezer. N. Y. 

Joseph B. Volmer. R. R. 3. Sta. L. Box 51S. Cincinnati, Ohio. 
Harry Vriesema. Hawthorne. N. J. 

J. Clay Walker. 1703 Boston Road. Texarkana. Tex. 

W. W. Walker. 130 McGee Ave.. Council Bluffs. Ia. 

Forest Ward. 950 Maple Ave.. Dayton. Ky. 

William J. Warnecke, 302 E. S7th St.. New York. N. Y. 

James A. Washington. 1236 Columbia Rd. NW., Washington, 
D. C. 

William F. Watkins, 29S9 Gilbert Ave.. Cincinnati. Ohio. 

John Weiskittel. 325S W. 12Sth St.. Cleveland, Ohio. 

Elias W. T. Whitlock. 113 You St. NW.. Washington, D. C. 
Ralph Wickham. 1721 W. Riverside Ave.. Spokane. Washington. 
Hugh L. Wilcox. 2225 Avenue H. Council Bluffs. Ia. 

Martin II. Wildhaber. 4752 S. Compton St.. St. Louis, Mo. 

Miles D. Williamson. Terminal R. P. O.. Texarkana. Ark. 

A. W. Wisczarek. Terminal R. P. O.. St. Paul. Minn. 

Thorwald Wogelius. 17S Gelston Ave., Brooklyn, N. Y. 

Theodore E. Wolfe. Terminal R. P. O.. Memphis. Tenn. 

Ralph Woodruff. 1663 Willis St., South St. Paul. Minn. 
Valentine Yagle. 40 Second St.. Weehawken. N. J. 

George H. Yale. 5327 Baltimore St.. Los Angeles. Calif. 

Clive J. York. Brooklyn. N. Y. 

D. V. Young. Penna. Terminal R. P. O.. New York. N. Y. 

Lewis H. Young. 132S W. St. NW., Washington. D. C. 

John Ziegler. 1112 W. 7Sth St.. Los Angeles. Calif. 

9 Charles Zikes. 4722 S. Compton Ave.. St. Louis. Mo., 
Dena Zopp. 231 Halket St.. Pittsburgh. Penna., 
plaintiffs 

vs. 

James A. Farley. Postmaster General of the United States, 
Post Office Department, Washington, D. C., defendant 

Complaint for declaratory judgment and mandatory relief 

1. This is an action against the defendant James A. Farley, as 
Postmaster General of the United States, and the jurisdiction of 
this Court is invoked under the provisions of Section 400. Title 
2S. United States Code (1934 edition), and other applicable 
statutes. 

2. Plaintiffs have, for a number of years, been employees of the 
United States in the Railway Mail Service, each of plaintiffs 
having been appointed to said service several years prior to June 
14. 1934. Prior to June 14. 1934, in accordance with the statutes 
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regulating the appointment and promotion of railway postal 
clerks (Act of February 28. 1925. 43 Stat. 1062), the plaintiffs had 
progressed to Grade 5 and the salary of each was fixed at Two 
thousand four hundred fifty dollars (S2.450.00) per annum, pur¬ 
suant to the provisions of said statutes, each of plaintiffs having 
theretofore performed a total satisfactory service of 306 days in 
the next lower grades. The offices of the Railway Mail Service in 
which the plaintiffs were then, and since have been, employed, 
were, prior to June 14, 1934, known and designated as Class B 
terminals. 

3. After being promoted to Grade 5. as aforesaid, plaintiffs con¬ 

tinued to render, and have always rendered, satisfac- 

10 tory service as railway postal clerks, and were entitled to 
continue to hold their ratings and classifications as Grade 5 

railway postal clerks, and plaintiffs are still entitled to be so 
classified. 

4. Notwithstanding the rights conferred upon the plaintiffs by 
law. as aforesaid, the defendant, through his subordinate officers, 
agents, and employees, did thereafter cause the plaintiffs to be de¬ 
moted and reduced to Grade 4. contrary to law. and the plaintiffs 
thereafter were erroneously classified on the records of the Post 
Office Department as Grade 4 railway postal clerks, and their 
salaries were reduced from Two thousand four hundred fifty dol¬ 
lars (82.450.00) per annum to Two thousand three hundred dol¬ 
lars (82.300.00) per annum. The dates on which the plaintiffs 
were so unlawfully reduced in grade and salary are shown on the 
records of the Post Office Department, and most of such dates oc¬ 
curred between September 1, 1935, and April 1, 193S. Many of 
the plaintiffs were required to, and did. on orders from their su¬ 
perior officers in the Railway Mail Service, sign statements to 
the effect that they consented to such reductions, but said reduc¬ 
tions were, in fact, not voluntary on the part of the plaintiffs, and 
said statements signed by said plaintiffs were signed under duress 
and compulsion. 

5. The cases of these plaintiffs are substantially the same as 
the cases of the plaintiffs in the causes which were, on February 
7, 1939. terminated by judgments of this Honorable Court, and 
which were entitled “U. S. ex rel. Ricci, et al., vs. Farley. Law 
Nos. S9S5S-S9S62. ,, inclusive. During the time that said prior 
suits were pending plaintiffs herein understood, and were led to 
believe that said actions would be treated and regarded by the 
proper officials of the Post Office Department, as test suits or class 
actions, and that the defendant, through his proper subordinate 

officers, would, after the decisions of this Honorable Court 

11 in those cases, apply to these plaintiffs the rulings or de¬ 
cisions of the Court in those cases. The defendant has 

failed to do this and has. through certain of his subordinate offi- 
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cers. informed these plaintiffs that they must institute litigation 
in order to be restored to their proper grade and salary classifica- 
tion. 

6. The reductions of the plaintiffs in grade and salary, as afore¬ 
said. were not caused or occasioned by any misconduct or fault of 
plaintiffs or any of them, nor were their said reductions in any 
way voluntary on their part. After said reductions in grade and 
salary, the plaintiffs were required to perform the same work and 
duties, pursue the same studies, and meet the same requirements 
and conditions, as were required of them prior thereto when they 
were classified as Grade 5 railway postal clerks. 

Wherefore, plaintiffs demand judgments as follows: 

(1) : That this Honorable Court adjudge and declare the rights 
and legal relations of the plaintiffs, involved in this controversy, 
pursuant to the Act of Con cress approved June 14. 1934 (4S Stat. 
955. c. 512. 28 U. S. C. sec. 400). 

(2) That this Honorable Court declare that plaintiffs are en¬ 
titled to be classified by the Postmaster General in Grade 5 of the 
Railwav Mail Service, and that it is the dutv of the Postmaster 
General to so classify plaintiffs, and to fix the salaries of plaintiffs 
as Grade 5 clerks in the Railway Mail Service, as of. and from, 
the dates shown on the records of the Post Office Department to 
be those on which their respective reductions to Grade 4 occurred. 

(3) That this Honorable Court declare such consequential or 
further rights of plaintiffs as to it may seem just and proper. 

(4) That, by appropriate order or orders of this Honorable 
Court, the defendant. James A. Farley. Postmaster Gen- 

12 oral of the United States, be commanded and required, as 
such Postmaster General, to classify the plaintiffs, and fix 

their salaries, as Grade 5 clerks in the Railway Mail Sendee, as of. 
from, and after, the respective dates of their reductions in grade. 

(5) That plaintiffs be granted such other and further relief as 
to the Court may seem just and proper and the nature of the 
cases may require. 

Rhodes. Klepinger & Rhodes. 

By: (Signed) Robert F. Klepinger. 

Attorneys for Plaintiffs. 

13 Memoranda 

March 6. 1939. Summons to Answer issued and served. 

May 5. 1939. Answer of defendant. James A. Farley, Post¬ 
master General, filed and sen'ed. 

14 Amended answer of defendant, James A. Farley, 

Postmaster General 

Filed May 25. 1939 
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FIRST DEFENSE 

The Court lacks jurisdiction (a) over the subject matter of 
this action, (b) over the defendant in the official capacity in which 
he is sued, and (c) over the United States which is sued in effect. 

SECOND DEFENSE 

The complaint fails to state a claim against defendant upon 
which relief can be granted. 

THIRD DEFENSE 

1. Paragraph 1 of the complaint consists entirely of contentions 
or conclusions of law. all of which are controverted, with the ex¬ 
ception that it is conceded that this action is against the defendant 
as Postmaster General of the United States. 

2. The defendant admits the allegations of fact contained in Par¬ 
agraphs 2 and 3 of the complaint, except he denies that the plain¬ 
tiffs are entitled to be classified as Grade 5 railway postal clerks. 

and except as qualified by Paragraphs 3, 6. and 7 hereof. 
15 3. The defendant denies the allegations of fact contained 

in Paragraph 4 of the complaint insofar as they relate to 
his personal or official actions; denies the same upon information 
and belief insofar as they relate to the actions of his subordi¬ 
nates; except it is admitted that at various dates after September 
1. 1935. plaintiffs were reclassified as Grade 4 railway postal clerks 
and that the plaintiffs did sign papers purporting to request such 
reclassification in preference to transfers from the terminals to 
other organizations of the railway mail service. 

4. The defendant denies the allegations of Paragraph 5 insofar 
as they relate to his personal or official actions; denies the same 
upon information and belief insofar as they relate to the actions 
of his subordinate officers; and alleges that he is without knowledge 
or information sufficient to form a belief as to the truth of allega¬ 
tions relating to the plaintiffs’ states or conditions of mind or 
understandings with others; all as qualified by Paragraph 6 hereof. 

5. The defendant admits that the reclassification of the plain¬ 
tiffs in grade and salary was not because of misconduct and that 
they now performed the same work and pursue the same study 
under the same requirements and conditions which prevailed when 
they were classified as Grade 5 railway postal clerks (there being 
no difference between the classifications in this regard), except as 
qualified by Paragraph 7 hereof; but defendant denies each and 
every other allegation contained in Paragraph 6 of the complaint. 

6. The defendant avers that insofar as he participated in. 
or authorized, reclassification of the plaintiffs from Grade 5 to 
Grade 4 he did so with the understanding and under the belief 
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1(5 i that plaintiffs had voluntarily chosen to be reclassified in 
order to remain in the terminal railway post office from 
which he had ordered that they be transferred to other positions 
in the railway mail service; that in authorizing such reclassifica¬ 
tions he had no intention or desire to induce or coerce any clerk to 
apply for reduction in rank or salary; that upon the decision of 
this Court in the cases entitled United States ex rel. Ricci, et al.. v. 
Farley, etc.. Law Nos. S95S-S962. consideration was given to the 
question of extending the same relief to other clerks who might be 
in similar situations; that such consideration was in progress at 
the time this action was commenced, but that no decision had yet 
been reached concerning such matter; that it has been decided 
that if and when each or any of the plaintiffs herein (but within 
a reasonable time hereafter) submits to the Post Office Depart¬ 
ment a statement under oath to the effect that he or she did not 
freely, and without compulsion, choose to remain in the terminal 
at Grade 4 rather than be transferred to a Grade 5 vacancy out of 
the terminal, such plaintiff will be restored to Grade 5 without the 
necessity of further action upon his or her paid and will be trans¬ 
ferred to Grade 5 position out of the terminal as soon as a vacancy 
arises: provided that any such restoration will not be intended or 
considered to constitute a waiver of any defense which either the 
United States or this defendant may have as to any claim for com¬ 
pensation. in addition to that which the plaintiffs have received, 
for past services, including the defense stated as the Fifth Defense 
hereof; provided, further, that such decision does not apply to the 
plaintiffs named in Paragraph 7 hereof for the reasons men- 
17 tioned therein; and that appropriate instructions have been 
issued to carry such decision into effect. 

7. The following plaintiffs are not affected by the decisions 
mentioned in Paragraph 6 hereof for the reasons, among others, 
that: 

(a) The following-named plaintiffs were reclassified to Grade 4 
on the dates indicated and were separated from the service on the 
dates indicated, the cause of such separation being shown in each 
case— 


Name 

Reclassified 
to grade 4 

Separated 

effective 

Cause of separation 

Urbane S. Carney. 

Janie* M. French. 

88 

JU 

jT 

• 

« 

( 

1 

• 

; 

2-17-38 

12-14-37 

Retired. 

Removed for misconduct, 
i Retired. 

I Re.-'igved. 

Retired. 

Walter D. Tlubley_ 

T. Emory Myers. 

Farraeut Owens.... 

. 10-1-35 

. .1 10-1-37 

. | 12- 1-34 

1-31-38 

1-31-30 

3-31-38 

Ernest L. Stowe . 

. 12-10-35 

10-31-38 

! Retired. 


(b) The plaintiffs listed below, who were formerly assigned to 
railway post office terminals at Grade 5. are now occupying Grade 
5 positions in organizations of the Railway Mail Service, the effec- 
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live dates of their reclassification to Grade 4 and the effective dates 
of their reclassification to Grade 5 being shown— 


Name 


Raymond Apple. .. 

Alpheus E. Maker. 

David G. Barnes.... . . 

Oliver M. Bradshaw. 

John H. Brown .... 

ClarenceBurley ... 

James M. Clayton. 

William F. Cole . . 

Koy w. Cudmore. 

De L. M. Cupp 
Clement II. Davenport . 

Joseph K. Finney .. _ 

David Galane . 

Clarence W. Garland_ 

Samuel II. Iladley _... 

Murdock Rail . 

James A. Bolt . ...... 

Otto (\ Huffman. 

IS Francis H. Johnston 
William 11. Kammant) 

George !I. Keenan . _ 

Archie T._ Kendall 
Ernest L. Kief 
Oie B. Kilen . 

Lloyd A. Kinyon 
Harold A. Lewis . 

Walter 0. Lowman. 

Lcs*er K. Pike 
Xieholas A. Plenchner . 
Edward A. Point 
Leland S. Kackliffe 
Lester Rndlow. 

John E. Rouss 
Charles It. Rose 
Melvin L. Sorem 
Leslie R. Talbott 

Jervis X, Tittensor_ . 

James A. Washington... 

Ellas W.T. Whitlock.. 

Irvine K. Willett _ 

John Ziegler _ 


Irade4 

0rude 5 

10- 1-35 

*5- 1-39 

lo- 1-35 

3- 1-39 

10- 1-35 

4- 1-36 

:o- 1-35 

6- 1-37 

10-16-35 

V 1-39 

12-16-S5 

12- 1-38 

10- 1-35 

4- 1-39 

10- 1-35 

1-18-38 

5-1*5-35 

9- i-:« 

6-1*5-35 

i*V 1-35 

3-16-35 

4- 1-3S 

.VI *5-35 

6- 1-39 

4-10-35 

12-10-35 

10- 1-35 

11- 8-38 

3- 1-35 

ih 1-38 

V 1*5-35 

9- s-36 

10- 1-35 

12- 7-38 

6-16-35 

7- 1-38 

10- 1-35 

*5- 1-39 

10-1*.- .:*■ 

6- 1-39 

10-16 35 

9- 9-38 

10-16-35 

2- 2-38 

in i 

11- 1-37 


5-Is- 38 

lo— 1-35 

11- 1-38 

12 : 35 

I- 1-39 

!*!- 1-35 

5- 1-37 

10- ! 35 

0- 1-39 

3- 1-36 

V 3-39 

s-ir. "• 

6- 1-39 

10-16 • 

PI- 1-38 

11 1-35 

6- 1-39 

10- i 

1- 4-38 

111 - 1*5 X 

4- 1-39 

10-16-35 

J»- 1-38 

S 1-35 

12- 1-38 

11- 1-35 

2-37 

7- 1-.I5 

1- 1-39 

7- 1-35 

4- 1-39 

pi- l-:;* 

V 1-38 

i 1-35 

1*1- 1-38 


(c) The following-named plaintiffs are now in Grade b positions 
in the Railway Mail Service, the dates of their reclassifications to 
Grades 4 and 5 being shown— 


Xame 

1 Credo 4 

Gra*ie 5 

John A. Carson . 

. ! 10-1-35 

11- 1-37 

Charles R. Rose ...... .. 

. ! 10-16-35 

4- 1-39 

Anthony Haase. Jr. . . . _ 

. 11- 1-35 

4- 1-39 


(d) The following-named plaintiffs were at no time reclassified 
to Grade 4 in the terminals but occupying other positions at Grade 
5 were reclassified to Grade 4 at their own requests for the pur¬ 
pose of obtaining transfers to the terminals, the effective date of 
such transfers being shown— 


39 


Name 

Charles E. Bell_ 

Edward M. Bryner. 

Oscar Hartman_ 

Thomas F. Herlihy 

Henry M. Icon- 

Frank W. Joesten.. 


Effective date of transfer 

_ 3 - 1-30 

__ 1 - 1-30 

... 12 - 1-35 

. 2 - 1-30 

__ 9 - 1-35 

—. 9 - 13-37 
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Name Effective date of transfer 

Errol C. Jump___12-1-3.1 

Joseph W. Kreiner_._ 12-1—35 

Fred I.. McChesuey_ 11—1—35 

William T. Oliver. 3rd.. 8-1-35 

Osimer <\ Rose_ 12-1-35 

Frank L. Simpson_11-1-155 

Edward <k Stringer_ 4-1-38 

Leslie R. Talbott_ 8-1-35 

('live J. York..-____11-1-35 

Dockland V. Young- : - 6-1-36 


(e)i The following named plaintiffs were ordered transferred to 
specific Grade 5 positions out of the terminals and. upon their 
requests for reclassification to Grade 4 in order to remain in the 
terminals, such transfers were revoked and they were reclassified 
accordingly, the dates of such transfers and the dates of the revo¬ 
cations of such transfers being shown— 


Xante 

Transfer 

arranged 

Date of 
revocation 

Oliver M. Bradshaw. . 

Robert E. OoUiaan ...... . 

9- 11-35 

10- 24-35 

0-23-35 

11-13-35 

Georse A. Kalmbneher_ ... .. ... 

Frederic M. Metzger.... . . .... 

Ralph Woodruff ... .. 

10-24-35 
9-23-35 
! 11-27-35 

11- 9-35 
9-30-35 

12- 23-35 



(f)| The following named plaintiffs were applicants for transfer 
to Grade 5 positions out of the terminals, but when recommended 
for transfer, and before orders could be entered effecting their 
transfers, they withdrew their applications and requested to be 
permitted to remain in the terminals at Grade 4— 

John H. Bowman Alfred S. Morgan 

Arthur A. Lane Buren Roberts 

Thomas E. Leach Ernest L. Stowe 

20 (g) The plaintiff Lewis H. Young was reduced from Grade 

o to Grade 4 for disciplinary reasons, effective September 
1. 1934; plaintiff Henry Blumfeld. having previously been re¬ 
classified at Grade 4. was reduced for insubordination and reas¬ 
signed as a laborer on November 1. 193S. which position he now 
occupies; and plaintiff Alfred S. Morgan was. upon his own re¬ 
quest. 1 on account of his ill health, reduced, effective July 1. 1936. 
to the position of nondistributor at Grade 3. which position he 
now occupies. 

FOURTH DEFENSE 

The plaintiffs are estopped from contesting the legality of their 
reclassification at Grade 4 in this action by reason of their request 
for. participation in. long acquiescence in, and acceptance of the 
benefits of such reclassification, and the plaintiffs are barred by 
their laches from any right to the relief demanded in the com¬ 
plaint. 
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FIFTH DEFENSE 

That insofar as the plaintiffs demand that the defendant be 
ordered to classify them, and fix their salaries, as Grade 5 clerks 
in the Railway Mail Service, as of. from and after, the respective 
dates of their reductions in grade, or request declaratory judgment 
regarding their right thereto, the plaintiffs are guilty of laches in 
having refrained from asserting their claims until the filing of 
this action; and by such laches and by acquiescence in their reas¬ 
signments for a period of over three years, they are estopped from 
asserting any right which they might otherwise have had. to pay¬ 
ment of compensation for past services, in addition to 

21 amounts already paid, by reason of the additional, dupli¬ 
cated expenses and the disruption of fiscal arrangements 

which would result therefrom, against the rights and interests of 
the United States. 

Wherefore the defendant prays that this action be dismissed 
with proper costs and charges. 

Sam E. Whitaker. 

Assistant Attorney General . 

David A. Pine. 

C. S. D.. 

United States Attorney , 

W. S. Ward. 

Special Assistant to the Attorney General, 

Howard Boyd. 

C. S. D., 

Assistant United States Attorney . 

Enoch E. Ellison, 

A ttorney, Depart men t of Just ice, 

Attorneys for the Defendant. 

Vincent M. Miles, 

E., 

Solicitor. Post. Office Department, 

Calvin W. Hassell. 

E„ 

Assistant Solicitor, Post Office Department. 

Of Counsel. 

22 Defendant's motion for judgment 

Filed June 13, 1939 

■*■#***** 

The defendant moves the Court as follows: 

1. To enter summary judgment dismissing the action as to 
each plaintiff upon the ground that the pleadings and admissions 
on file, together with the affidavits filed in support hereof, show 
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that there is no genuine issue as to any material fact and that the 
defendant is entitled to such judgment as a matter of law; 

2. To enter judgment on the pleadings dismissing the action 
as to! each plaintiff upon the ground that the complaint fails to 
state a claim against defendant upon which relief can be granted; 
and 

3. For such other action favorable to the defendant as may be 
appropriate under Rule 56 of the Rules of Civil Procedure. 

In support of this motion the defendant invokes, and adopts 
by this reference, each of the defenses contained in the amended 
answer, and in support of his position that a summary judgment 
should be entered, particularly relies upon the following 
grounds: 

23 (a) That the plaintiffs have not sought to exhaust ade¬ 
quate administrative remedies available to them; 

(b) That the case is moot as to the majority of the plaintiffs, 
and that the remaining plaintiffs were properly reclassified to 
Grade 4 upon their own requests; and 

(c) That the plaintiffs are guilty of unjustified delay in assert¬ 
ing their claims, to the prejudice of the United States. 

Sam E. Whitaker, 

i Assistant Attorney General . 

David A. Pine, 

United States Attorney, 
i W. S. Ward, 

i Special Assistant to the Attorney General. 

Howard Boyd, 

Assistant United States Attorney. 

Enoch E. Ellison. 

Attorney. Department of Justice. 

Attorneys for the defendant. 

Vincent M. Miles. 

Solicitor. Post Office Department, 

Calvin W. Hassell, 

Assistant Solicitor. Post Office Department. 

Of Counsel. 

24 Affidavit of Janies A. Farley, Postmaster General 

Filed June 13. 1939 

* * * * * * * 

City of Washington. 

District of Columbia, ss. 

James A. Farley, being first duly sworn, from personal knowl¬ 
edge refreshed and confirmed by official records of the Post Office 
Department, says: 
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That he is now. and has been since March 4. 1933, Postmaster 
General of the United States and that the Railway Mail Service 
is a part of the Postal System: 

That for some years prior to June 14, 1934, the question of 
whether the railway post office terminals, many of which are lo¬ 
cated in the same buildings as the larger city post offices, should 
be maintained as a part of the Railway Mail Service, or whether 
the work performed in those terminals should be assigned to the 
city post offices, had been given considerable study; 

That affiant caused an investigation of this matter to be made 
by post office inspectors and later had the question studied by a 
committee of division superintendents of the Railway Mail 
Service; 

That the necessity for this study was occasioned by the dissatis¬ 
faction which arose due to the fact that post office clerks perform¬ 
ing practically the same duties and in many instances in the same 
buildings in which the terminals are located were receiving a maxi¬ 
mum of $2,100 per annum whereas the terminal railway post 
office clerks were receiving a maximum of $2,450 per annum: 

That as a result of the aforesaid study it was decided by affiant 
that the best interests of the Postal Service required that such 
disparity be reduced if not eliminated entirely; 

That it was further concluded that the most satisfactory way to 
accomplish such result would be for the Department to recommend 
to the Congress that it pass a terminal reclassification act whereby 
promotions of clerks in the terminals would be limited to Grade 3 
at S2.150 per annum instead of to Grade 5 at S2.450 per annum, 
and that clerks already classified at higher grades should be trans¬ 
ferred to other organizations in the Railway Mail Service; 
25 That thereafter, affiant was advised that representatives 
of the railway mail clerks’ organization had objected to 
fixing the maximum at Grade 3 and that a compromise had been 
proposed by the representatives of the clerks' organization and 
the officials of the Department whereby the proposed act would 
provide for successive promotions in the terminals to Grade 4 at 
§2.300 per annum and that affiant agreed to such change; 

That appended hereto is Senate Report No. 1102. Calendar 
1237, to accompany H. R. 9392, 73d Congress, 2nd Session, which 
quotes verbatim House Report No. 1430. accompanying H. R. 
9392, 73d Congress. 2nd Session; 

That thereafter the Terminal Reclassification Act was passed 
by the Congress and approved on June 14,1934 (39 U. S. C. 618a) ; 

"That while the Department, under the provisions of the Act 
of August 24. 1912 (39 U. S. Code 624). was deemed to have 
authority to transfer railway postal clerks to other organizations 
in the Railway Mail Service, it was realized that the arbitrary- 
transfer of Grade 5 clerks from terminals without consulting their 
wishes might impose hardships upon some of them, and it was 
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therefore decided to follow the same plan in reassigning these 
clerks as was followed when a similar situation arose under the 
Reclassification Act of August 24. 1913 (39 l\ S. Code (508). under 
which clerks would be given the privilege of requesting reclassifica¬ 
tion to Grade 4 in order to avoid transfer to other organizations 
if they preferred to do so; 

That this procedure was approved by affiant solely for the bene¬ 
fit of the clerks concerned and without any intention of inducing 
the clerks to apply for reclassification to Grade 4; 

That the records of the Post Office Department show that a 
number of transfers and reassignments of Grade 5 terminal clerks 
were made under this plan during the fifteen months following 
the enactment of the Terminal Reclassification Act. but that the 
great majority of the transfers and reassignments were made after 
October 1. 1935, when the so-called forty-hour week law (39 
U. S. C. 832) went into effect, creating several hundred vacancies 
in the Railway Mail Service; 

That on February 14. 1938. five terminal railway post office 
clerks claiming that they had not applied for reclassification to 
Grade 4 in order to remain in the terminals, but were arbitrarily 
reduced to that grade contrary to the provisions of 39 l T . S. Code 
(jlSa. applied to the United States District Court for the District 
of Columbia to compel affiant to restore them to Grade 5: 

That this was the first notice which affiant had that any termi¬ 
nal railway post office clerks were dissatisfied with the methods 
followed by affiant’s subordinates in reassigning them to Grade 4: 

That such suits resulted in judgments in favor of the plaintiffs 
entered on February 7. 1939; 

That immediately after such decision by this Court considera¬ 
tion was given to the question of extending the same relief to 
other clerks who might be in similar situations, without necessi¬ 
tating the filing of suits by them, with a view to the best interests 
of the Postal Service and the morale of its employees; 

26 That this matter was under consideration at the time the 
present action was filed; 

That as a result of such consideration it has been decided that 
each of the plaintiffs in the present action, with the exceptions 
named in the amended answer, who furnishes the Department 
within a reasonable time hereafter a statement under oath to the 
effect that he or she did not freely and without compulsion elect 
to remain in the terminal at Grade 4 rather than be transferred 
to a Grade 5 vacancy out of the terminal, will be restored to Grade 
5 with the same force and effect as if he or she had never been 
reclassified in Grade 4. with the exception that such restoration 
will not be intended or considered to constitute a waiver of any 
defense which the United States would otherwise have as to any 
claim for compensation in addition to that which the plaintiffs 
will have received for services performed by them prior to the 
beginning of the quarter in which such restoration is made; and 
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such plaintiff will be transferred to a Grade 5 position out of the 
terminal as soon as a vacancy arises; 

That appropriate departmental instructions have been given to 
carry this decision into effect: 

And that affiant further saith not. 

(Signed) James A. Farley. 

Subscribed and sworn to before me. a Notary Public in and for 
the City and District aforesaid, this 9th day of June. 1939. 

[seal] Ralph B. Manherz. 

Notary Public. 

My commission expires August 10. 1939. 

27 Calendar No. 1237 

73d Congress, 2d Session 
Senate Report No. 1162 
to reclassify terminal railway post offices 

May 10 (calendar day. May 24). 1934.—Ordered to be printed. 
Mr. McKellar. from the Committee on Post Offices and Post 
Roads, submitted the following report. [To accompanv H. R. 
9392.] 

The Committee on Post Offices and Post Roads of the Senate, 
to whom was referred the bill (H. R. 9392) to reclassify terminal 
railway post offices, respectfully report the same back to the Sen¬ 
ate with the recommendation that the bill do pass. 

The committee adopts the report of the Committee on the Post 
Office and Post Roads of the House of Representatives, as a part 
of their report, which is as follows: 

I H. Repf. No. 1430. 73d Col);;.. 2d soss. ] 

The Committee on the Post Office and Post Ronds, having had under con¬ 
sideration the hill (II. R. 0302) to reclassify terminal railway post offices, 
report the same buck to the House with the following amendments: 

At the end of line 4 and the beginning of line . r >. on page 1. strike out the 
words •‘all transit". 

In line G. on page 1. after the word “lines” insert "or post offices”. 

So amended, the committee recommend that the bill do pass. 

Representatives of the Post Office Department appearing before the com¬ 
mittee in connection with this proposed legislation expressed their approval of 
the bill as amended. 


PROVISIONS OK TIIK Bit.I. 

The bill (II. R. !>31)2) establishes the terminal railway post-office system and 
defines its functions. 

The clerks assigned to these terminal railway post offices are classified as 
railway postal clerks and will progress successively to grade 4. (These clerks 
now progress under present law to grade 5.) This bill would eventually limit 
the successive promotions to grade 4, thereby reducing the cost of operation 
in the future, without reducing the clerks now assigned to these terminal rail¬ 
way post offices in rank or salary: those now in grade 5 will be transferred 
to grade 5 positions in road service, as vacancies occur, and replacements in 
the terminals will limit advancement to grade 4. 
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The effect upon clerks in charge is the same as present law. 

The bill provides that when a terminal railway post office is operated in 
three tours there shall he a relief clerk in charge. This provides for a 
28 uniform number of clerks in charge in all terminals where conditions 
are similar. The relief clerk in charge relieves the other three clerks in 
chargei 1 L* days per week and receives the same salary as the clerk in charge 
whom he relieves. 

The bill also provides that the clerk in charge of terminals having 7." or more 
employee* shall be of grade 7. There are at present 14 such terminals, and 
there will therefore be 14 grade 7 clerks in charge. 

The bill further provides that no employee in the Postal Service shall be 
reduced in rank or salary as a result of the provisions of this measure. 

Salaries of railway postal clerks are as follows: 


a VNITE!) STAT'r'.S COOK. SUCTION OH* 


“Railway postal clerks shall In* divided into two classes, class A and class B, 
and into seven grades with annual salaries as follows: Grade 1. salary $1,900: 
grade 2. salary $2.0 ki: grade 3. salary $2.1&>: grade 4. salary $2,300: grade 5. 
salary $2.4.70 grade <5. salary $2,000: grade 7. salary $2,700.” 

A comparison of the bill with existing law is shown below: 


"PRESENT LAW • :!'.* 1'. S. C. ttlS) 


“PROPOSED I.KOtSr.ATK>N ill. k. 


"Terminal railway post offices shall 
l>e divided into two classes, class A 
and class B: those having less than 
twenty employees shall be assigned to 
class A. and those having twenty or 
more employees shall be assigned to 
class B. Clerks in class A terminals 
shall !te promoted successively to 
grade 4. and clerks in charge of tours 
to grade Clerks in class Ii termi¬ 
nals shall be promoted successively to 
grade .7. and clerks in charge of tours 
to grade 6.” 


I 

j 

i 

i 


i Committee amendments shown inside 
of black brackets: deleted matter in 
stricken-through type; new matter 
in italics) 

“The terminal railway post office 
system shall be maintained for the 
purpose of handling and distributing 
all transit mail not handled or dis- 
tributed in railway post office lines 
[or post offices], and the clerks in said 
terminal railway post offices shall be 
classified as railway postal clerks and 
progress successively to grade 4. 
Clerks in charge of terminals, tours, or 
crews consisting of less than twenty 
employees shall be of grade Clerks 
in charge of terminals, tours, or crews 
consisting of twenty or more employees 
shall be of grade C. When a terminal 
railway i>ost office is operated in three 
tours there shall be a relief clerk in 
charge: Provided. That the clerk in 
charge of terminals having seventy-five 
or more employee's shall be of grade 7: 
Provided further. That no employee in 
the Postal Service shall he reduced in 
rank or salary as a result of the pro¬ 
visions of this Act." 


Terminal railway post offices were first established because of the great 
savings which could Ik* effected by them in the pay of railway-post-office cars. 
At the beginning the terminals, which were sometimes called “blue-tag sta¬ 
tions”. were designed for the distribution only of certain classes of perhKlicals 
of secondary importance which t<M>k up considerable space in mail cars and 
interfered with the distribution of first-class mail and newspapers. Soon after 
the Parcel Post System went into effect on January 1. 1813. these terminals 
admirably met the problem which this new and bulky class of mail presented, 
and were consequently expanded to provide distributing units for parcel i>ost 
as well as other mail. letter on. as fast as the need for them developed, new 
terminals were set up at strategic points. 

At the beginning the terminals were manned by clerks transferred from road 
service. Now the road service is manned by clerks transferred from the termi- 
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mils. The terminals have become the training ground for the read. Almost 
every substitute appointed to a regular position must pass through the terminal 
before he acquires sufficient seniority to get an assignment on the road. 

The terminal clerk and terminal railway post offices are an important part 
of the Railway Mail Service. In fact, according to the policy and statements of 
the Department, the terminal clerk is regarded as a railway postal clerk in 
every sense. The same entrance examination is required of him as of the road 
clerk. After lieing certified, no differential in study requirements and 
2D examinations is recognized between the substitute clerk assigned to the 
terminal or tin* substitute assigned to road duty. All of his training is 
for the purpose of fitting him to enter the road service in due course of time. 
Even after his apixtintment as a regular employee and assignment to a termi¬ 
nal railway jx.st office, the Department still requires of him such study, prep¬ 
aration. and examinations as may be needed by his assignment in the terminal, 
but also such as may be necessary to make it possible to assign him to road 
duty eventually. He is subject at all rimes to emergency assignments in the 
road service, which are sometimes of considerable duration. lie is expected 
to be prepared for such work. He must be prepared to enter the road service. 
These terminal clerks are trained so that such personnel is interchangeable 
with the personnel assigned to the trains, and constant transfers are being 
made. 

The following information has been furnished by the I'ost Office Department 
as to the number of clerks below grade ."> in class B terminal railway post 
< tffices: 

Statement Showing Clerks Below Crape ■"> in (’i ass B Terminal Railway 

Lost Offices as of Apr. 2t‘>. I!*:i4 


Grade* 


Terminal 


Portland 

Springfield. 

Boston 

Pennsylvania. . .. 

Grand Central ... 

Albany ..... 
Binghamton 

Broad Street. Philadelphia. 
Buffalo. 

Camden . . . 

Central (Jersey City) 

Erie (Jersey City) ...... 

Hoboken 

Harrisburg 

Philadelphia 

Beading — 

Utica . 

Washington, 1). C . 

Jacksonville. .. 

Birmingham. _ 

Nashville . 

Atlanta . 

Cincinnati . 

Chicago. _ ... 

St. I«ouis . 

Kansas City . 

Ogd-n - . 

Lis Angeles. 

Cleveland. . 

Detroit ..... 

Milwaukee. 

St. Paul _ . . 

Sioux City . 

Little Rock. 

Texarkana . 

Fort Worth.. . . 

Memphis . 

Spokane . . . 

Couneil Bluffs. 

Denver . 

Omaha . . 

Pittsburgh. 


1 

1 

5 

j— 

i 

O ' 

1 " | 

1 : 

1 

1 

' 

1 

1 . 

1 

23 

r 

•> 


.i 

■■ -i 

: 

19 1 
**i 

i‘ 

i i 

. 

1 







— —. 








i 
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30 The proposed legislation is the result of recommendations made by the 
Post Office I >epartment for a reclassification of the terminal railway post 

offices. The Department's original proposal was as embodied in H. It. 8934. 
The measure was modified by the committee and the amended bill reintroduced 
and numbered II. It. 9392. The Post Office Department has suggested the 
amendments to H. It. 9:193 offered by the committee in this report, believing 
they will accomplish substantially the same result in 3 years as was con- 
teraplated in their original proposal, without reducing in rank or salary any 
of tin* present employees. 

Mr. J. M. Donaldson. Assistant to the Second Assistant Post¬ 
master General, favors and recommends the passage of this bill, 
which also has the approval of the Postmaster General. 

31 Affidavit of John D. Hardy , General Superintendent of the 

Railway Mail Sendee 

Filed June 13. 1939 

******* 


C ity of Washington. 

District of Columbia, ss. 

John D. Hardy, being first duly sworn, says: 

That since May 1. 1939, affiant has been General Superintend¬ 
ent of the Railway Mail Service of the Post Office Department, 
located at Washington. D. C.. and that he has charge of the per¬ 
sonnel records of each employee in the Railway Mail Service 
throughout the United States, including railway postal clerks 
assigned to railway post office terminals. 

Affiant further says that the personnel records of the Railway 
Mail Service show that the following-named clerks were reclassi¬ 
fied to Grade 4 on the dates indicated; were separated from the 
service on the dates indicated, the cause of such separation being 
shown in each case: 


Name 

Reclassified] 
to grade 4 j 

Separated 

0(1. 

i 

Cause of separatum 

l rbano s. Carney _ 

11- 1-35 | 

2-17-3$ 

Retired. 

James M. French . ... ... 

6-16-35 

12-14-37 

; Removed for misconduct. 

Walter D. HuMcy 

10- 1-35 

1-31-3* 

Retired. 

T. Emory Myers 

; 10- 1-37 

1-31-30 

| Resigned. 

Farm cut Owns 

1 12- 1-34 

3-31-3S 

1 Retired. 

Ernest 1.. Stowe 

52-16-35 ! 

1 I 

10-31-3S 

| Retired. 


Affiant further says that the personnel records of the Railway 
Mail Service show that Frank W. Joesten was at no time arbi¬ 
trarily reduced to Grade 4, but that on the contrary the said 
clerk was transferred, effective August 1. 1935. to a Grade 5 posi¬ 
tion where he remained until he was reassigned at his own request 
on September 13. 1937. to a Grade 4 position in a terminal, in 
which position he remained until the date of his retirement on 
October 31. 1938. 
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Affiant further states that said personnel records show that the 
clerks listed below, formerly assigned to railway post office ter¬ 
minals at Grade 5, arc now occupying Grade 5 positions in organi¬ 
zations of the Railway Mail Service, the effective dates of their 
reclassification to Grade 4 and the effective dates of their re¬ 
classification to Grade 5 being shown: 



Raymond Apple .. 

Alphous F. Baker 

David <;. Barnes . 

Oliver M. Bradshaw.. 

John21.Brown. .. .. .... 

Clamsc* J. Burley. 

Jam > M. Clayton .. 

Willie n. F. Cole 

Roy W. Cudmore . 

Del.. M. CupP.. - 

Clement II. Davenport . 

Joseph K. Kinney..... . 

David Gslssc . . .. 

Clarence W. Garland . . .. 

Samuel R. Hadley .. . 

Mordock Hall . ... 

James A. Holt . . 

Otto C. Hallman 

Francis H. Johnston . 

William ii. Kammann.. 

Oeoree H. Keenan .... . 

Archie L. Kendall.. ...... 

Ernest L. Kief ... . 

Ole B. Kilen. 

Lloyd A. Kin yon . 

Harold a. Lewis 

Walter C. Lowman 

I/*ster F. l’ike . ... 

Nicholas A. Plenehner . 

Edward A. Point ... . 

Leland S. Raeklitlc 

Lester Had low . . 

John K. Hettss 

Charles If. Rose.. 

Melvin L. Sorem ...... 

Leslie R. Talbott .... 

Jervis X. Tittensor — .. 

Janies A. Wushinpton 
Elias W. T. Whitlock . 

irvinir K. Willett. 

John Zeipler . . 



i 

* 


Grade 4 ! Grade 5 


1 

10- 1-35 

6- 1-30 

10- 1-35 | 

3- 1-30 

10- 1-35 

4- 1-36 

10- 1-35 ! 

6- 1-37 

10-10-35 

6- 1-30 

12-16-35 | 

12- 1-38 

10- 1-35 j 

4- 1-30 

10- 1-35 1 

1-18-38 

5-16-35 1 

0- 1-38 

0-16-35 | 

10- 1-35 

3-16-35 1 

4- 1-38 

5-16-35 i 

6- 1-30 

4-10-3.5 l 

12-10-35 

10- 1-35 | 

11- 8-38 

3- 1-35 

0- 1-38 

5-10-35 1 

0- 8-36 

10- 1-35 ! 

12- 7-38 

6-10-35 ' 

7- 1-38 

10- 1-35 : 

6- 1-30 

10-16-35 | 

6- 1-30 

10-16-35 

0- 0-3* 

10-16-35 . 

2- 2-38 

10- 1-35 

11- 1-37 

3- 1-36 1 

5-18-38 

10- 1-35 

11- 1-3* 

12- 1-35 

1- 1-30 

10- 1-35 

5- 1-37 

10- 1-.J5 

6- 1-39 

3- 1-36 

5- 3-39 

3-16-35 

6- 1-30 

10-10-35 

10- 1-38 

11- 1-35 

t>- 1-30 

10- 1-35 

4- 4-38 

10-16-35 | 

4- 1-30 

10-16-35 : 

12- 1-38 

8- 1-35 

12- 1-38 

11- 1-35 ! 

8- 2-37 

7- 1-35 | 

4- 1-30 

7- 1-35 

4- 1-30 

10- 1-35 i 

5- 1-38 

1- 1-35 I 

10- 1-38 


i 


Affiant further states that said personnel records show that the 
following named clerks are now in Grade 6 positions in the Rail¬ 
way Mail Service, the dates of their original reclassification and 
the dates of their reclassification to Grade 5 being shown: 


Name 

Grade 4 

Grade 5 

John A. Carson . . .. . 

10- 1-35 

H-l-37 

Charles R. Rose ... . . 

10-16-35 

4-1-39 

Anthony Haase, Jr--- - - - 

11- 1-35 

4-1-39 


Affiant further states that the personnel records of the Railway 
Mail Service clearly show that the following named clerks were at 
no time arbitrarily reduced to Grade 4. but that on the contrary, 
the said clerks were transferred out of the terminals and were 
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later transferred back at Grade 4 to the same or other terminals at 
their own voluntary requests: 


33 Name 

E(T. date of 
transfer 
out 

Elf. date of 
transfer 
back 

Charles K. Bell ... . 

11-1-35 

3-1-36 

Edward M. Brvner . . . . . ... 

10-1-35 

1-1-36 

Oscar Hartman . .. . . 

n-i-35 

12-1-35 

Thomas F. Herlihv. ... 

10-1-3.1 

2-1-36 

Henrv M. Igou . . . .. 

6-1-35 

0-1-35 

Errol’C. Jump .... .. 

Joseph W. Kreiner .. . 

Fred L. MeChesney ... . 

William T. Oliver.3rd. .. .. . . .... 

OsimiT C. Rose.. .. .. 

Frank T,. Simpson 

10-1-35 

10-1-35 

10- 1-35 
5-1-35 

11- 1-35 
10-1-35 

12-1-35 

12-1-35 

11- 1-35 
S-l-35 

12- 1-35 
11-1-35 

Edward O. Strineor . . ... 

Leslie li. T:iU*ott . . _ .. . _ 

3-1-3S 
7-1-35 

4-1-3S 
6-1-35 

Clive J. York . . . 

10-1-35 

11-1-35 

Dechland V. Young... .. . 

10-1-35 

6-1-36 


Affiant further states that the personnel records of the Railway 
Mail Service show that the following-named clerks were ordered 
transferred to Grade 5 positions out of the terminals and. upon 
the clerks’ requests for reclassification to Grade 4 in order to 
remain in the terminals, such transfers were revoked and the clerks 
were reclassified accordingly, the dates of such transfers and the 
date of the revocation of such transfers being shown: 


Name 

Transfer 

arranged 

Gate of 
revocation 

Oliver M. Bradshaw. . .. 


9-23-35 

Robert E. (loldman_ 

10-21-35 

11-13-35 

George A. KalmSacher. . . 

10-21-35 

11- 9-35 

Frederic M. Metzger... . . ... .. 

0-23-35 

9-30-35 

Ralph Woodruff ... 

11-27-35 

12-23-35 



Affiant further says that the personnel records of the Railway 
Mail Service show that the following-named clerks were appli¬ 
cants ifor transfers to Grade 5 positions out of the terminals, but 
when recommended for transfer, and before orders could be entered 
effecting their transfers, they voluntarily withdrew their applica¬ 
tions and requested to be permitted to remain in the terminals at 
Grade 4. Of these clerks. Ernest L. Stowe was retired from the 
sendee effective October 31, 1938: 

i John H. Bowman. Alfred S. Morgan. 

Arthur A. Lane. Buren Roberts. 

Thomas E. Leach. Ernest L. Stowe. 

Affiant further says that the personnel records of the Railway 
Mail Service show that Lewis H. Young was reduced from Grade 
5 in the Washington Terminal RPO to Grade 4 in that terminal 
for disciplinary reasons effective 9-1-34, and that said clerk’s re¬ 
duction was in no way connected with the terminal reclassification 
Act of June 14. 1934; and Henry Blumenfeld. after being reduced 
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to remain in the terminal when his name was reached for transfer 
November 1. 1935. remained in the terminal at Grade 4 until No¬ 
vember 1. 193S. when he had to be reduced and reassigned as a 
laborer for insubordination, which position he now holds. 

34 Affiant further says that the personnel records of the 
Railway Mail Service show that Alfred S. Morgan was. 

upon his own request on account of his ill health, reduced, effec¬ 
tive July 1. 193(5, to the position of nondistributor at Grade 3, 
which position and grade he has occupied since that date, and 
now occupies; 

And further affiant saith not. 

John D. Hardy. 

General Superintendent of the 

Railway Mail Service. 

Subscribed and sworn to before me. a Notary Public in and for 
the City and District aforesaid, this 23d day of May. 1939. 

[seal] Lafayette G. Buebler. 

Notary Public. 

My commission expires Feb. 15. 1941. 

35 Affidavit of Charles A. Deitz , Chief of Personnel of the 
Railway Mail Service of the Post Office Department 

Filed June 13. 1939 

City of Washington. 

District of Columbia . 

Charles A. Deitz, being first duly sworn, from personal knowl¬ 
edge says: 

That he is now and has been since November 1, 19IS, Chief of 
Personnel of the Railway Mail Service of the Post Office De¬ 
partment ; 

Part I 

That as such officer it was his duty to review the recommenda¬ 
tions of the division superintendents of the Railway Mail Service 
with respect to the reclassification of terminals under the Act of 
June 14. 1934 (39 U. S. C., Sec. 618a). and that on June 16. 1934. 
a circular letter, a true and accurate copy of which is appended 
hereto as a part hereof, was forwarded to such division superin¬ 
tendents for their instruction and guidance; 

That pursuant to their instructions the division superintend¬ 
ents from time to time forwarded to the office of the General 
Superintendent, to which affiant is attached, their recommenda¬ 
tions as to transfers and reclassifications under such circular letter; 
That when such recommendations were received, they were 
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first reviewed by affiant and upon his approval of them they were 
submitted to the General Superintendent for his signature and 
after being signed by him were then presented to the Second As¬ 
sistant Postmaster General for his signature, after which they be¬ 
came effective; 

That is no case were such recommendations submitted to the 
Postmaster General and in no case were such decisions appealed 
for his decision pursuant to Section 10 of the Postal Laws and 
Regulations. 1932: although such appeals could have been taken; 

That after such reclassifications were made any such reclassified 
clerk could have applied for restoration to Grade 5. and 
36 upon denial of such application, could have taken an appeal 
to the Postmaster General from such decision under said 
section; 

That in each case in which affiant approved the recommenda¬ 
tion of the particular division superintendent that a clerk be re¬ 
classified to Grade 4. in lieu of transfer from a terminal, such ap¬ 
proval was made by him upon the understanding and belief that 
such iclerks preferred to remain in the terminal at Grade 4 to a 
transfer to another office at Grade 5. and that affiant had no 
reason to. nor did he. suspect in any case that any improper in¬ 
fluence whatsoever had been employed to induce the clerk's 
decision: 

That upon the decision of the District Court of the United 
States for the District of Columbia in the case of U. S. ex rel. 
Ricci:, et al. v. Farley. Law Nos. 89S5S-89S62, inclusive, considera¬ 
tion was given to the question of extending the same relief to 
other clerks who might be in similar situations, without necessi¬ 
tating the filing of suits by them, with a view to the best interests 
of the Postal Service and the morale of its employees and that 
while) such consideration was in progress the present suit was filed; 

That the allegations contained in paragraph 5 of the complaint, 
as follows: 

“During the time that said prior suits were pending plaintiffs 
herein understood, and were led to believe, that said actions w’ould 
be treated and regarded by the proper officials of the Post Office 
Department, as test suits or class actions, and that the defendant, 
through his proper subordinate officers, would, after the decisions 
of this Honorable Court in those cases, apply to these plaintiffs 
the rulings or decisions of the Court in those cases. The defend¬ 
ant has failed to do this and has. through certain of his subordi¬ 
nate officers, informed these plaintiffs that they must institute 
litigation in order to be restored to their proper grade and salary 
classification.” 

are not true in so far as affiant is personally concerned and he is 
advised by all other persons in the Department likely to have had 
anything to do with the matter that none of the alleged represen¬ 
tations were made by them at any time; 
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Part II 

That on July 1. 1934. there were 2.174 clerks classified in Grade 
5 and assigned to former Class B terminal railway post offices 
(39 U. S. C.. Sec. 618); 

That of that number 1,232 clerks were transferred out of the 
terminals to Grade 5 positions in the Railway Mail Service or 
were otherwise disposed of by retirement, etc.; 

That the remaining 942 clerks were reclassified to Grade 4 and 
permitted to remain in their terminals; 

37 That as a result of the decision of the United States 
Court of Appeals for the District of Columbia in the case 
of Welsh v. Farley (92 Fed. 2d, 533). on August 2. 1937, 300 
clerks assigned to terminals who had been previously considered 
Grade 4 clerks were determined to have been enritled to classifi¬ 
cation at Grade 5 and were accordingly so classified; 

That of such number 134 clerks were transferred to Grade 5 
positions out of the terminals or were otherwise disposed of, and 
166 clerks were reclassified to Grade 4 in accordance with the 
procedure aforesaid, and permitted to remain in the terminals; 

That after the decision of the District Court of the United 
States for the District of Columbia in the above Ricci cases men¬ 
tioned. the five plaintiffs in those suits were reclassified to Grade 5 
and transferred to Grade 5 positions out of the terminals; 

That the following table was prepared from the official per¬ 
sonnel records of the Railway Mail Service, in affiant’s custody 
and under his supervision, and correctly shows the facts contained 
in said records; 

That column 1 of said table shows the month and year followed 
by the names of plaintiffs reclassified from Grade 5 to Grade 4 
during each such month; 

That column 2 of said table shows the total number of plain¬ 
tiffs reclassified during the month shown in column 1; 

That column 3 of said table lists the vacancies to which the 
plaintiffs could have been transferred from the terminals at Grade 
5. but which were actually filled by transferring Grade 4 clerks 
from the terminals and from Class A offices in the Railway Mail 
Service, who could not otherwise have received a Grade 5 status, 
and by the promotion of substitutes who could not otherwise 
have been promoted; that the vacancies listed in column 3 are 
listed only once and were filled in the months which appear in 
column 1. although many of them were actually available in prior 
months; 

That column 4 of said table is hypothetical and shows the 
number of plaintiffs listed in column 2 who could not have been 
transferred to the vacancies listed in column 3 until subsequent 
months; 
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That column 5 is a cumulative column showing the total of 
the vacancies listed in column 3 as of the month which appears in 
column 1; 

That column 6 shows the total number of Grade 5 clerks (in¬ 
cluding the plaintiffs) in the terminals as of July 1934 (who were 
reclassified to Grade 4 and permitted to remain in the terminals), 
as hypothetically diminished in subsequent months by the total 
number of vacancies listed in column 5 to which they could have 
been transferred at Grade 5. 


3S Column #i 

(column 

#2 

COLUMN #3 

COLUMN 

#4 

COLUMN 

05 

COLUMN #6 

i 

M onth and year followed by 
names of plaint ills 
reclassified 

I 

. 

Number of 
plaintiffs 
(reclassi¬ 
fied) 
during 
month 

i 

] Number of 
i vacancies above 
j '.'rude 4 to which 
the plaintiffs 
| could be trans¬ 
ferred and which 
had to be filled 
by grade 4 clerks 
or substitutes 

Number of r. 
plaintiffs in 
excess of 
vacancies 
and carried 
over to the 
following 
month 

Total 
number of 
vacancies 
(cumu¬ 
lative) 

Total number of 
grade 5 clerks 
reclassified iu 
terminals (includ¬ 
ing plaintiffs) 
diminished by 
vacancies avail¬ 
able each month 

July. 1934 . 

0 

0 

0 

0 

942 

AUgUSt. 1934 .. 

Alfred S. Morgan. 

1 

1 

0 

1 

941 

September. 1934... . . 

Lewis H. Young. 

1 

1 

0 

•1 

9-10 

October. 1934 . 

0 

3 

0 

5 

937 

November. 1934. . ........ 

0 

o 

0 

4 

935 

December. 19.34. 

Farragut Owens. 

Ralph Wickham 

•> 

o 

0 

9 

933 

January, 1935 

0 

2 

0 

11 

931 

February. 1935. . 

0 

i 

0 

12 

930 

March. 1935. 

Samuel n. Hadley. 
Gordon H. Hodgson. 
George H. Yale. 

Clement 11. Davenport. 
Edward H. Donnelly. 
Edward A. Point. 

Samuel Serin. 

4 

2 

! 

5 

14 

928 

April. 1935 . 

Elmer A. Brooks. Jr. 
John T. Chandler. 
Claude T. Crotsenhurg. 
Gent go S. MilUken. 

John Ziegler. 

Edward G. Alpauch. 
David Gal'tne. 

7 

o 

10 

16 

926 

May. 1935. . ... 

Charles S. Birolv. 

Roy W. Cudmore. 

Joseph R. Finney. 
Murdock Hall. 

Lee A. Purdy. 

Thomas F.. Scott. 

6 

i 

15 

t* 

925 

June. 1935. .. .. 

De L. M. Cupp. 

John B. Daniels. 

James M. French. 

Otto C. Huffman. 

Ruben C. Krueger. 
William L. Marshall. 

6 

4 

17 

21 

921 

July. 1935. 

Lewis E. Atkinson. 
Bernard G. Cotman. 1 
James A. Washington. 1 
Elias W. T. Whitlock 

4 j 

I 

6 

15 

27 

915 

August. 1935 .. ..! 

William T. Oliver. 3*1.* 
Leslie R. Talbott.* 

2 

i 

6 

11 

33 

909 

Sepiember. 1935 . .. 

11 

C 

6 

39 

903 

Henry M. Irou. * 

Footnotes at »»nd of table. 

1 

1 

1 
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COLUMN #1 

COLUMN 

#2 

BS3 

COLUMN 

#4 

COLUMN 

#5 

COLUMN #\ 

Month and year followed by 
names of plaintiffs 
reclassified 

Number of 
plaintiffs 
(reclassi¬ 
fied) 
during 
month 

Number of 
vacancies above 
grade 4 to which 
the plaintiffs 
could be trans¬ 
ferred and which 
had to be filled 
by grade 4 clerks 
or substitutes 

Number of 
plaintiffs in 
excess of 
vacancies 
and carried 
over to the 
following 
month 

Total 
number of 
vacancies 
(cumu¬ 
lative) 

Total number of 
grade 5 clerks 
reclassified in 
:erminals (includ¬ 
ing plaintiffs) 
diminished by 
vacancies avail¬ 
able each month 

October. 1935. 

Edwin H. Abhetmeier. 
Joseph W. Allen. 

Ward W. Andrews. 

39 Raymond Apple. 

Edward K. Arvidson. 
Alplieus K. Baker. 

David G. Barnes. 
Edmund H. C. Bicden- 
kapp. 

Frank G. Bigaerstaff. 
Joseph O. Bovaird. 

John 11. Bowman. 

Oliver M. Bradshaw. 
Jordan 11. Brantley. 

John P. Byron. 

Henry P. Canfield, 
lluey Cannon. 

Walter M. Cantrell. 

John A. Carson. 

James M. Clayton. 
William F. Cole. 

John J. Cox. 

Clifford O. Darby. 

James C. Davis. 

Olga Davis. 

Charles J. Dezort. 

Harold C. Doerr. 

Ernest F. Druilhet. 
Michael Pels. 

John Fetchiet. 

Thomas D. Foil. Jr. 
Walter T. Frazier. 
Clarence W. Garland. 
Louis Mabel. 

Clyde C. Hammers. 

John W. Heran. 

William L. Hibbs. 

Wiley Hitchcock. 

James A. Holt. 

George L. Hover. 

Walter D. Hubley. 

James M. Hushes. 

Joseph W. Jackson. 
Clarence S. Johnson. 
Francis H. Johnston. 
William H. Ketterine. 
Ernest L. Kief. 

Lloyd A. Kinyon. 

Arthur A Lane. 

Thomas E. Leach. 
Aubrey G. Lockhart. 
Walter C. I.owman. 

Peter J. Lynch. 

Ernest C. McCullough. 
Daniel E. Meadows. 
Louis H. Meyer. 

Charles D. Mclloy. 
Frederic M. Metzger. 
James R. Miles. 

Clifford H. Miller. 
William A. Miller. 
Thomas B. Mulligan. 
Hiram E. Parker. 

John M. Parks. 

Cornelius Pericht. 

Lester E. Pike. 

Jesse D. Pollock. 

Richard H. QuickC. 

John E. Reuss. 

133 

I 

292 

0 

) 

1 

1 

i 

331 

i 

$11 
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COLL'MX #1 

jcOLl'MX 

Wi 

COLUMX #3 

COLUMX i COLUMX 

M #5 

i COLUMX *; 

Month and year followed by 
names of plaintiffs 
reclassified 

1 

■ Xumbcrof 
; plaintiffs 

1 (reclassi¬ 
fied) 
during 
month 

X umber of 
vacancies above 
grade 4 to which 
the plaintiffs 
could be trans¬ 
ferred and which 
had to be filled 
; by grade 4 clerks 
or substitutes i 
1 

_ 

Number of \ 
plaintiffs in 1 , 

vacancies j of 

and carried I 
over to the ! 
following | 
month j 

Total number of 
grade 5 clerks 
, reclassified in 
terminals (inelud- 
; ing plaintiffs) 

1 diminished by 
| vacancies avail- 
1 able each month 


October. 1{»:« Contd. 

4o Buren Roberts. 

Elmer F. Ron e. 

A ..on L. Rutherford. ‘ 

Grover Schroeder. 

Joseph A. See. 

Rufus \V. Seymour. 

Joseph W. Skiles. 

Lawrence O. Small. 

Allen R. Smith. 

Ray Smith. 

Irby Sorrells. 

Kenneth J. Stokes. 

John Q. Stuart. [ 

William I.. Sutton. | j 

Joseph B. Volmer. 

Forest Ward. 

William F. Watkins. j 

John Weiskittcl. 

Irvins R. Willett. 

Miles D. Williamson. 

Theodore E. Wolfe. 

Frank A. AM. 

Morns Bachman. 

Air. Doris Ulois. 

Jinv E. Urown. 

John fl. Brown. ! 

William Butterworth. ! 

Martin J. Byrne. 

Elton A. Cleaver. 

Alexander Cohen. 

Samuel I)'Aiello. 

Douglas II. DesVeraey. 

Edna G. Drayton. 

Ernest Edwards. 

Louis A. Fedje. 

Charles I.. Flood. 

Charlotte S. Gatewood. 

J. I.eland Gilliland. 

Robert K. Goldman. 

Leonidas 11. Hall. Jr. j 
Jacob I. Jacobson. 

Theodore Johnson. 

illiam H. Kammann. I 
Gcorze 11. Keenan. 

Thomas Kelly. 

Archie L. Kendall. 

William A. Kinckle. 

Henry L. I,ober. 

Adam J. Michalski. 

Kate I. Xttsent. 

Joseph P. O’Brien. 


Anthony Olivet. 

Robert F. J. Patton. j 
Inland S. Rackiitle. 

Owen A. Regan. 

Charles R. Rose. i 

John M. Sands. 

Julius Schweitzer. j 1 j 

George A. Sharrett. 

William 1! Signor. Jr. 

Fred X. Slaughter. 

Melvin L. Sore.n. 

Thomas E. Stanton. 

Marie M. Then. 

Valentine Vagle. 

41 Xovember. 1935 .. J 39 51 0 1 3$2 560 

Samuel Bischan. 

Edward J. Bletzer. I 

Henry Blumenfeld. 

Horace E. Boyd. 

Julius A. Bryant. 

William F. Campbell. | 
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COLUMN #1 


COLUMN I 
#2 


COLUMN #3 


COLUMN 

#4 


COLUMN 

#5 


COLUMN #6 


Month and year followed by 
names of plaintiffs 
reclassified 


Number of 

v.,_,! vacancies above 
mde 4 to which 
the plaintiffs 
could be trans¬ 
ferred and which 
had to be filled 
by grade 4 clerks 
or substitutes 


plaintiffs 

(reclassi¬ 

fied) 

during 

month 


Number of 
plaintiffs in 
excess of 
vacancies 
and carried 
over to the 
following 
month 


Total 
number of 
vacancies 
(cumu¬ 
lative! 


Total number of 
i grade 5 clerks 
reclassified in 
terminals (includ¬ 
ing plaintiffs) 
i diminished by 
vacancies avail¬ 
able each month 


November. 193.'.—Contd. 
Urbane S. Carney. 
George Cmar. 

Martin Davis. 

Outhbert (’. Deane. 
Oconto E. Deniton. 
Thomas \V. Dixon. 
Anna M. Doacher. 
Dennis S. Farrell. 
Albert C. lesser. 

Anthony Haase, Jr. 
Charles Haller. 

William II. Ilauer. 
Joseph H. Johnson. 
Oeorge J. Kafader. 
Oeorge A. Kalmbachor. 
Joseph Koclsch. 

Oeorge W. Krohe. 
Charles A. Langston. 
Fred L. McChosney. 1 
Harry 'I'. Phelps. 

Lena M. Print*. 

Lester Kadlow. 

James J. Reilly. 

John Salvato. 

Ferdinand II. Scheiner. 
Harry Schlnngor. 

Joseph F. Sehraiercr. 
Frank L. Simpson. 1 
Dorothy M. Brussow 
(now Dorothy M. 
Stevenson). 

Robert Stevenson. 

John Timmes. 

Jervis N. Tittensor. 
Clive J. York. 1 

December, 19.'tT> . 

Robert M. Ferguson. 
Oscar Hartman. 1 
Errol C. Jump. 1 
Joseph W, Kroiner. 1 
Hnrohl A. Li-wis. 

Frank E. Lydon. 
Samuel !. Kegenbogen. 
Osiiner C. Rose. 1 
Andrew StautTaeher. 
Ralph Woodruff. 

Roy M. Ames. 

John R. Baer. 

Clarence J. Burley. 
John E. Gnrriry. 
William It. Grim. 
Herbert Kyckelhahn. 
Leslie M. Moore. 

Fern B. Orrell. 

Ernest F.. I’owell. 
Albert F. Rezabck. 

42 Edith D. Rivero. 

Ernest L. Stowe. 

Harold B. Stowe. 
William W. Walker. 
Hugh L. Wilcox. 

January. 1936 . 

Edward M. Bryner. 1 

February, 1936.. 

Thomas F. Herlihy. 1 

March, 1936... 

Charles E. Bell. 1 
Ole B. Kilen. 

Frank C. Minar. 

John F. Munger. 
Nicholas A. Plenchner. 
Joseph A. Tax. 

Footnotes at end of table. 


25 


51 


00 

65 

60 


433 


509 


493 t 
558 
618 


449 

384 

224 
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COLUMN* #1 

COLUMN 
“_ 

Ea 

COLUMN 

14 

COLUMN 

15 

COLUMN 10 

: 

Month and year followed by 
names of plaintiffs 
, recl:‘-<died 

i 

Number of 
plaintiffs 
(reclassi¬ 
fied ) 
during 
month 

Number of 
vacancies above 
grade 4 to which 
the plaintiffs 
could be trans¬ 
ferred and which 
had to be filled 
by grade 4 clerks 
or substitutes 

Number of 
plaintiffs in 
excess of 
vacancies 
and carried 
over to the 
following 
month 

Total 
number of 
vacancies 
(cumu¬ 
lative) 

Total number of 
grade 5 clerks 
reclassified in 
terminals (includ¬ 
ing plaintiffs) 
diminished by 
vacancies avail¬ 
able each month 

April. 1930* 

0 

51 

A 

00.9 

273 

Mhv. 1W. 

o 

15 

0 

714 

228 

June. 1930 

l 

48 

0 

70.2 

ISO 

Dechland V. Young. 1 






July. 1930 

i» 

35 

0 

797 

145 

August. 1930* 

0 

34 

n 

831 

Ill 

September. UWr.. 

0 

0.2 

o 

893 

19 

October. 1930* 


71 

i 0 

90*i 

. 

November. 1930 

" 

35 

0 

999 


December, I.riO. 

0 

•M 

0 

1053 

... 

January, 1 v*'tr 

0 

44 

0 

1097 

. . 

February. 1987 . 

0 

45 

0 

1142 


March. 1937 

0 

83 

0 

1205 


April. 1937 

0 

42 

0 

1247 


May. 1937 

0 

54 

0 

1301 


June. 1937.. 

0 

42 

0 

1343 


July, 1937 

t) 

57 

0 

1400 


AUCUSt. 1937 

o 

33 

0 

11.33 

100 

Charles K. Brassel.* 






Weston W. Haw kins.s 



. 



September. 1937.. 

1 

2 

0 

1435 

104 

Frank W. Joesten. 






October, 1937 

1 

s 

n 

1413 

150. 

T. Kir.ory Myers. 3 






November. 1937. 

0 

28 

0 

1171 

128 

December. 1937_ 

0 

22 

0 

1493 

100 

January. 193s . 

0 

10 

0 

1503 

90 

February. l!Cs .. . 

\ 

10. 

0 

1519 

80 

Florae* R. Rilev.* 






Otis J. Stickles. 3 



1 



Stanley A. Jackson.* 






Ralph W. Pittman. 3 



: 



March. 1938. 

0 

25 

0 

1544 

55 

April. 1938. 

1 

57 

0 

1001 

0 

Edward < '>. Stringer. 1 






Mhv. 1938. 


55 


1050. 


June, 193s... 


40 


10.90 


Julv. 1938 


37 


1733 


AUgUSt. 1938 


34 


1707 


Si*ptfmN»r. 1M3S 


53 


1820 


October. 1938 


29 


1849 


November. 1938.. 


40. 


IS95 


December. 1939 


41 


1930 

. 








! Requested reclassification to grade 4 in order to transfer from other assignments to the terminals. 
3 Recognized ns grade 5 clerks under the above mentioned decision of Welch vs. Farley. 


43 That if any such Grade 5 clerk, who was reclassified to 
Grade 4 in a terminal in lieu of transfer, had been restored 
to Grade 5 in such terminal at any time, he would have been trans¬ 
ferred to a Grade 5 position outside the terminal as soon as pos¬ 
sible. except in the possible case of his promotion to clerk in 
charge in the terminal. 

Part III 

That affiant was first appointed to a position in the Railway 
Mail Service in the year 1913; 

That at the time of such appointment and ever since August 
24, 1912. the practice in the Railway Mail Service has been to 
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permit clerks, in organizations of that service which had been 
reclassified in such manner that they could not remain in such 
organizations at their then grade, to elect reclassification to a 
lower grade, in order to remain in such organizations, if they 
preferred to do so rather than to transfer to other organizations; 

That prior to 1915 terminal railway post offices were classified 
as A. B. and C; 

That the highest annual salary paid to ordinary clerks in such 
terminals was S1.200. $1,300. and SI.500. respectively: 

That in the year 1915 all terminals were reclassified by the 
Postmaster General as Class A terminals; that in carrying such 
reclassifications into effect the General Superintendent of the 
Railway Mail Service issued his order of March 27. 1915: that 
said order is a part of the official records in the custody of affiant; 
that a true and accurate copy of said order is appended hereto as 
a part hereof: 

That since February 28, 1925, and until the Terminal Reclass¬ 
ification Act of June 14. 1934. all of the railway post offices, 
transfer offices, and terminal railway post offices were classified 
as Class A or Class B offices, depending upon the number of clerks 
assigned thereto (39 U. S. C.. 617. 618. and 619): 

That in Class A offices of each of these organizations clerks were 
given periodic automatic promotion no higher than present Grade 
4 and in Class B offices to present Grade 5. after service of the 
requisite periods prescribed by statute (39 U. S. C. 611); 

That when by reason of changes in the requirements of the 
service any such Class B offices became reclassified as Class A 
offices, the Grade 5 clerks were permitted to elect reclassification 
to Grade 4. in order to remain in such offices, if they preferred 
to do so rather than transfer to other Class B offices; 

That in cases in which Grade 5 clerks in Class B offices desired 
to transfer from Class B offices to Class A offices, they were re¬ 
classified to Grade 4. upon their request, and so transferred. 
44 And further affiant saith not. 

Charles A. Deitz. 

Chief of Personnel of the Railway Mail Service 

of the Post Office Departjnent. 

Subscribed and sworn to before me. a Notary Public in and 
for the City and District aforesaid, this 13 day of June. 1939. 

[seal] Charles E. Warren, 

Notary Public. 

My commission expires Sept. 16.1940. 
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45 Exact copy 


HCD. 


Post Office Department. 

Division of Railway Mail Service. 

Second Assistant Postmaster General. 

Washington, March 27, Win. 


Copy circular letter to all Superintendents. 


The Superintendent, R. M. S. 

The Postmaster General has directed that the classification of 
all terminal railway post offices be made Class "A.” which pro¬ 
vides a maximum salary of SI.200 per annum for clerks, and that 
the assignment of clerks receiving a higher salary be continued in 
the terminal as temporary until places can be found for them 
on the road to which they may be transferred without reduction. 
When vacancies occur to which they can be assigned, they should 
be given the choice of transfer to the lines at their present salary 
or reduction to $1,200 per annum with assignment to the terminal. 

General Superintendent. 


46 CAD.BS 

Post Office Department, 
i Division of Railway Mail Service. 

Second Assistant Postmaster General. 

Washington, June 16, 1934 . 

Subject: Terminals—Reclassification of under the Act approved 
6-14-34 

Circular Letter No. 4050 
To all Superintendents, R. M. S. 

1. An act. reading as follows, was approved June 14. to reclassify 
terminal railway post offices: 

“That the terminal railway post office system shall be main¬ 
tained for the purpose of handling and distributing mail not han¬ 
dled or distributed in railway post office lines or post offices, and 
the clerks in said terminal railway post offices shall be classified 
as railway postal clerks and progress successively to grade 4. 
Clerks in charge of terminals, tours, or crews consisting of less 
than twenty employees shall be of grade 5. Clerks in charge of 
terminals, tours, or crews consisting of twenty or more employees 
shall be of grade 6. When a terminal railway post office is op¬ 
erated in three tours there shall be a relief clerk in charge: Pro¬ 
vided, That the clerk in charge of terminals having seventy-five 
or more employees shall be of grade 7: Provided further. That 
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no employee in the Postal Service shall be reduced in rank or 
salary as a result of the provisions of this Act.” 

2. As this act is effective at once, you should submit Forms 
5090 with new organization sheets immediately to reclassify all 
terminals in accordance with its provisions, effective July 1. and 
include therewith a statement prepared in duplicate showing the 
names arranged in order of seniority, the grades, the marital status, 
the home location and whether rented or owned, and the state 
apportionment of the employees thereby rendered surplus high 
grade. 

3. It is desired that the clerical force be adjusted as soon as 
practicable, and the following procedure will govern in disposing 
of the surplus high grade clerks: that is. clerks receiving pay in 
excess of the salary authorized by law for their positions: 

(a) Whenever a grade 5 vacancy that can be offered to terminal 
clerks becomes available in the division or on a nearby line in an 
adjoining division, it will be bulletined in the division terminals 
for five days, and the senior applicant from the state to which 
the vacancy belongs will be recommended for transfer. 

(b) If no applications are received, the junior grade 5 clerk 
will be recommended for arbitrary transfer unless he prefers to 
take reduction to grade 4 to continue in the terminal. Before 
submitting recommendations of Form 5030 for transfer or reduc¬ 
tion. superintendents should ascertain the clerks' wishes in writing. 

(c) Clerk in charge vacancies will be bulletined in like manner, 
if necessary, to place clerks in charge from terminals. 

(d) Clerks in terminals desiring any particular lines should 
keep applications on file, in accordance with paragraph 2. section 
12. of the Seniority Rules, as all vacancies developing may not be 
bulletined in the terminals. 

(e) State apportionment will be observed as far as practicable 
when granting voluntary transfers, but it may become necessary in 
some instances to arbitrarily transfer junior clerks regardless of 
apportionment. 

S. A. ClSLER. 

General Svperintendent. 

47 Memoranda 

June 13. 1939. Memorandum of points and authorities in sup¬ 
port of defendant's motion for summary judgment—filed and 
mailed. 

June 26, 1939. Memorandum of points and authorities in op¬ 
position to defendant’s motion for judgment—filed. 
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48 Defendant's motion for reconsideration of his motion for 

judgment, and that the $a?ne be granted , or in the altemar- 
tive for action under Rule 56 (d) of the Rules of Civil Procedure 

Filed June 30. 1939 

i * * * * * # * 

The defendant moves the Court for reconsideration of his mo¬ 
tion for judgment filed herein on June 13. 1939, and upon such 
reconsideration, moves that said motion be granted. 

The grounds for this motion are as follows: 

1. Defendant’s motion for judgment, affidavits, and memo¬ 
randum in support thereof, were filed on June 13. 1939. 

2- On June 16. 1939, and again on June 22. 1939, the Court 
entered orders joining additional parties plaintiff in this action. 

3. On June 27, 1939. defendant’s counsel received a copy of 
plaintiffs' memorandum in opposition to said motion, and on the 
same day received a call from the Clerk advising that if an oral 
hearing were desired it could not be had until after the summer 
recess of the Court. Believing that there would be an interval 
of several days in which a reply memorandum could be filed, 
counsel consented to the submission of the motion without such 
hearing. It would appear that the motion was submitted at 
once. 

4. On June 2S. 1939. defendant’s answer and motion for judg¬ 
ment as to the additional plaintiffs were filed. These papers 
made the previously filed amended answer and motion for judg- 

i ment equally applicable to the plaintiffs thereafter joined. 

49 On the same day the Court announced that the defend¬ 
ant’s motion for judgment would be denied. 

o. It is the intention of the present motion to bring to the 
attention of the Court certain considerations discussed in the 
memorandum of points and authorities filed herewith, in support 
hereof, which would have been presented in the above-mentioned 
reply memorandum but for counsel’s misunderstanding as to the 
amount of time available for that purpose. 

In the alternate, pursuant to Rule 56 (d) of the Rules of Civil 
Procedure the defendant moves the Court as follows: 

1: For an Order ruling upon the following questions: 

(a) Whether all the plaintiffs have failed to exhaust their ad¬ 
ministrative remedy and therefore have no cause of action; 

(b) Whether all the plaintiffs are barred bv laches, acquies¬ 
cence. or estoppel from asserting their present claims for relief; 

(c) Whether all the plaintiffs (except those named in para¬ 
graph 7. subparagraph (d). (e). (f). and (g) of the amended 
answer) arc entitled to recover the relief prayed because, as in¬ 
sisted by the plaintiffs (memorandum, pp. 5-6). the defendant 
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was without legal power to reclassify them in a lower grade, not¬ 
withstanding their consent or acquiescence. 

2. For such other action under Rule 56 (d) favorable to the 
defendant, as to the Court may seem proper. 

The purpose of this alternative motion is to eliminate as many 
questions as possible and to reduce the number of cases as to 
which trial must be had. 

Sam E. Whitaker, 
Assistant Attorney General. 

50 David A. Pine, 

E„ 

United States Attorney. 

W. S. Ward. 

Special Assistant to the Attorney General. 

Howard Boyd. 

E„ 

Assistant United States Attorney. 

Enoch E. Ellison. 

Attorney, Department of Justice, 

Attorneys for the Defendant. 

Vincent M. Miles, 

E., 

Solicitor, Post Office Department. 

Calvin W. Hassell. 

E.. 

Assistant Solicitor, Post Office Department, 

Of Counsel. 

51 Memoranda 

June 30, 1939. Defendant's memorandum of points and au¬ 
thorities in support of motion for reconsideration of his motion 
for judgment, &c.—filed. 

July 3, 1939. Memorandum in opposition to defendant's mo¬ 
tion for judgment as to additional plaintiffs and Memorandum of 
points and authorities in opposition to defendant's motion for 
reconsideration of his motion for summary judgment. &c.—filed. 

Order denying motion for summary judgment 
Filed July 10. 1939 

******* 

Upon consideration of the motion of the defendant for sum¬ 
mary judgment of dismissal, it is. by the Court, this tenth day of 
July 1939. 

Ordered. That said motion be. and the same is hereby denied. 

Jennings Bailey. 

Justice. 
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The foregoing order is approved as to form by counsel for the 
defendant, with the understanding and agreement between coun¬ 
sel for all parties, that the pending motion, entitled “Defendants 
Motion for Reconsideration of His Motion for Judgment. 

52 and That the Same be Granted, or in the Alternative For 
i Action Under Rule 50 (d) of the Rules of Civil Procedure’*, 

and filed herein on June 30. 1939. shall be considered as a motion 
to vacate this order. 

Rhodes. Klepinger Rhodes, 
i By Cooper B. Rhodes, 

Attorneys for Plaintiff. 

David A. Pine. 

Howard Boyd. 

Attorneys for Defendant. 

Memorandum opinion 

Filed July 15. 1939 

******* 

The motion to rehear the motion of the defendant for sum¬ 
mary judgment will be overruled except as to the plaintiff Lewis 
H. Young. As to him the motion for a summary judgment will 
be sustained. 

Bailey. J. 

Order modifying previous order filed July 10, 1939. ete. 

Filed July 15. 1939 

******* 

Upon consideration of the defendant's motion to reconsider his 
motion for summarv judgment, it is bv the Court this 15th day 
of July 1939: 

Ordered, that the previous order filed herein on July 10th. 1939. 
be and the same is hereby modified to the extent that the defend¬ 
ant’s motion for summary judgment of dismissal is granted as to 
the plaintiff Lewis H. Young and as to him the complaint is dis¬ 
missed. 

Jennings Bailey. 

Justice. 

53 Order overruling the defendant's motion for reconsidera¬ 

tion of his motion for judgment, etc. 

Filed July 15. 1939 

* * * * * * * 

Uppn consideration of the motion of the defendant, filed herein 
on June 30. 1939. for reconsideration of his motion for judgment, 
it is by the Court this 15th day of July. 1939; 
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Ordered, that said motion be. and the same is hereby overruled 
as to all of the plaintiffs except the plaintiff Lewis H. Young. 

Jennings Bailey, 

Justice. 

No objection to form: 

David A. Pine. 

Howard Boyd, 

Attorneys for Defendant. 

()rder denying defendant's motion for judgment as to additional 

parties 

Filed July 15. 1939 

* * * * * * * 

Upon consideration of the motion of the defendant, filed herein 
on June 28, 1939. for judgment of dismissal as to the parties 
plaintiff who were joined in this action by orders of the Court 
dated June 16. 1939. and June 22. 1939. it is by the Court this 
loth day of July. 1939; 

Ordered, that said motion be. and the same is hereby overruled. 

Jennings Bailey, 

Justice. 

No objection to form: 

David A. Pine. 

Howard Boyd, 

Attorneys for Defendant. 

54 Memorandum 

August 2. 1939. Notice of application for special appeal—filed. 

Order allowing special appeal 

Filed October 25. 1939 

United States Court of Appeals for the District of Columbia 
No. 3144 Original. October Term. 1939 
Civil Action No. 1935 

James A. Farley. Postmaster General of the United States, 

petitioner 

vs. 

Edwin H. Abbetmeier. Frank A. Abel, et al. 

On consideration of the petition for allowance of special appeal 
from the orders of the District Court of the United States en- 
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tered on July 10th and loth. 1939. by Mr. Justice Jennings Bailey. 

It is ordered by the Court that the petition be. and it is hereby, 
granted and special appeal allowed as prayed. 

Per Mr. Chief Justice Groner. October 20. 1939. 

A true Copy. 

Test. 

[seal| Joseph \V. Stewart. 

Clerk of the United States Court of 
i Appeals for the District of Columbia. 

bo Appellant's statement of the points on ichich he intends to 

rely on the appeal 

Filed October 20. 1939 


Pursuant to Rule To (d) of the Rules of Civil Procedure the 
appellant states that on the special appeal allowed herein by the 
United States Court of Appeals for the District of Columbia on 
October 20. 1939. he intends to contend that the District Court 
erred in entering its order on July 10. 1939. denying the defend¬ 
ant's motion filed herein on June 13. 1939. for judgment of dismis¬ 
sal as to each of the parties plaintiff then joined in this action, 
and that it further erred in entering its order on July 1.5. 1939. 
overruling the motion of the defendant filed herein on June 2S. 


1939. for judgment of dismissal as to each of the parties plaintiff 
who were joined in this action bv orders of the Court dated June 
10. 1939. and June 22. 1939. and in support of such contentions 
he intends to rely on each separate part of said motions and upon 
each separate point, ground and defense mentioned or adopted 
therein in support thereof, and more particularly, but without 
waiving others, the following points: 

1. The plaintiffs are estopped from prosecuting this action and 
they are barred from any right to the relief demanded. 
56 by reason of their laches; by reason of their acquiescence in 
their reclassifications from Grade 5 to Grade 4. of which 


they complain; by 
such reclassification 


reason of their acceptance of the benefits of 
s: and by reason of their unjustified delav. in 


asserting their claims, to the prejudice of the United States 


2. The plaintiffs have not exhausted and have not attempted to 
exhaust the adequate administrative remedies available to them; 


3. The case is moot as to all the plaintiffs, with the exception 
of those named in subparagraphs (d). (e). and (f) of paragraph 
7 ofithe amended answer, because, either, such plaintiffs no longer 
are employed as Railway Postal Clerks, or they already occupy 
Grade 5 or Grade 0 positions, or. by verifying their present allega¬ 
tions (as stated in paragraph 6 of the amended answer) they will 
be restored to Grade 5 by administrative action; and 
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1 4. Each of the plaintiffs named in subparagraphs (d). (e), and 

(f) of paragraph 7 of the amended answer was properly and law- 
i fully reclassified from Grade 5 to Grade 4 upon his own voluntary 
request; 

All as more fully stated and explained in said motions, in the 
several defenses of the amended answer adopted by reference in 
such motions, and in the several affidavits filed in support thereof. 

Francis M. Shea. 

i Assistant Attorney General, 

W. S. Ward. 

Special Assistant to the Attorney General, 

Enoch E. Ellison. 

1 Attorney. Department of Justice, 

' Attorneys for the appellant. 

Vincent M. Miles. 

i Solicitor, Post Office Department, 

Calvin W. Hassell. 

Assistant Solicitor, Post Offce Department, 

Of counsel. 

57 Appellant's designation of record 

Filed October 2(5. 1939 

****#•»* 

The United States Court of Appeals for the District of Colum¬ 
bia having, under date o-‘ October 20. 1939. granted appellant’s 
petition for special appeal from orders of the District Court of 
the United States for the District of Columbia in the above- 
entitled action, the appellant. James A. Farley. Postmaster Gen¬ 
eral of the United States, defendant herein, by his attorneys, 
requests the Clerk of the District Court of the United States for 
the District of Columbia to prepare the transcript of record on 
such appeal, and to include in said transcript the following: 

1. Complaint for declaratory judgment and mandatory relief, 
filed March 6. 1939. in full. 

2. Memorandum: The summons to answer was issued and 
: served upon the defendant on March 6. 1939. 

3. Notice of voluntary dismissal of complaint as to certain 
plaintiffs, filed April 25. i939. in full. 

4. Motion for leave to add additional plaintiffs, filed April 25. 

1939, in full. 

5S 5. Memorandum: The memorandum of points and au¬ 
thorities in support of the foregoing motion was served 
' and filed therewith, on April 25. 1939. 

6. Notice of voluntary dismissal of complaint as to certain 
plaintiffs, filed May 5. 1939. in full. 

7. Memorandum: The answer of defendant, James A. Farley. 

I Postmaster General, was served and filed on May 5. 1939. 
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8. Amended answer of defendant James A. Farley, Postmaster 
General, filed May 25. 1939. in full. 

9. Stipulation of dismissal of complaint as to certain plaintiffs, 
filed May 29. 1939. in full. 

10. Motion for leave to add additional plaintiffs, filed May 29. 
1939. in full. 

111. Memorandum: The memorandum of points and authorities 
in support of the foregoing motion was served and filed therewith, 
on May 29. 1939. 

12. The defendant's motion for judgment, filed June 13. 1939. 
in full. 

13. Memorandum: The memorandum of points and authorities 
in support of the foregoing motion was served and filed therewith, 
on June 13. 1939. 

14. Affidavit of James A. Farley. Postmaster General (includ¬ 
ing Senate Report No. 1162, 73rd Cong.. 2nd Sess.. appended 

thereto), filed June 13. 1939. in full. 

59 15. Affidavit of John D. Hardy. General Superintendent 
of the Railway Mail Service, filed June 13. 1939. in full. 

10. Affidavit of Charles A. Deitz. Chief of Personnel of Rail¬ 
way Mail Service of the Post Office Department (including the 
copies of circular letters under dates of March 27. 1915. and June 
16. 1934, appended thereto), filed June 13. 1939. in full. 

17. Order adding parties plaintiff, filed June 16. 1939. in full. 

15. Order adding parties plaintiff, filed June 22. 1939. in full. 

19. Memorandum: Plaintiffs’ memorandum of points and au¬ 
thorities in opposition to defendant’s motion for judgment was 
filed on June 26. 1939. 

20. Defendant’s answer to the complaint of the additional 
plaintiffs joined in this action by orders of the court, filed June 28. 
1939. in full. 

21. Defendant’s motion for judgment as to the additional plain¬ 
tiffs joined in this action by order of court, filed June 2S. 1939. 
in full. 

22. Defendant’s motion for reconsideration of his motion for 
judgment, and that the same be granted, or. in the alternative, 
for action under Rule 56 (d) of the Rules of Civil Procedure, filed 

June 30. 1939. in full. 

60 23. Memorandum: The defendant’s memorandum of 
points and authorities in support of the foregoing motion 

served therewith, was filed on June 30. 1939. 

24. Memorandum: The plaintiffs’ memorandum in opposition 
to defendant’s motion for judgment as to additional plaintiffs, 
and memorandum of points and authorities in opposition to de¬ 
fendant’s motion for reconsideration of his motion for summary 
judgment, etc., were filed on July 3. 1939. 

25. Order denying motion for summary judgment (including 
the agreement of counsel appearing at the foot thereof), filed 
July 10. 1939. in full. 
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26. Memorandum of Bailey. J., filed July 15. 1939, in full. 

27. Order modifying previous order filed July 10th. 1939. deny¬ 
ing motion for summary judgment, and dismissing complaint as 
to plaintiff Lewis H. Young, filed July 15. 1939. in full. 

28. Order overruling the defendants motion for reconsideration 
of his motion for judgment, etc., filed July 15. 1939. in full. 

29. Order denying defendant’s motion for judgment as to ad¬ 
ditional parties, filed July 15, 1939. in full. 

30. Memorandum: The defendant’s notice of application for 
special appeal was filed on August 2, 1939. 

61 31. Order of the United States Court of Appeals, dated 
October 20, 1939. granting petition for special appeal, filed 

October 25. 1939. in full. 

32. Appellant’s statement of the points on which he intends to 
rely on the appeal, served and filed with this designation, in full. 

33. This designation. 

Francis M. Shea, 

Assistant Attorney General , 

W. S. Ward. 

Special Assistant to the Attorney General, 

Enoch E. Ellison, 

Attorney, Department of Justice , 

Attorneys for the appellant. 

Vincent M. Miles. 

Solicitor, Post Office Department, 

Calvin W. Hassell. 

Assistant Solicitor, Post Office Department, 

Of counsel. 

STATEMENT OF SERVICE 

A copy of the foregoing designation, together with a copy of 
appellant's statement of the points on which he intends to rely on 
the appeal, was mailed to Rhodes, Klepinger and Rhodes, Esquires. 
Attorneys for plaintiffs, at 314 National Press Building, 1346 F 
Street NW., Washington, D. C.. on October 26, 1939. 

Enoch E. Ellison. 
Attorney for Appellant. 

62 Stipulation 

, Filed November 1. 1939 

******* 

It is hereby stipulated and agreed by and between counsel for 
the plaintiffs and defendant, as follows: 

1. That the parts of the record in these proceedings listed and 
shown, on Appellant’s Designation of Record, filed herein on the 
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26th day of October 1939. as items numbered 3. 4. 5. 6. 9. 10. 11, 
17. IS. 20. and 21. shall be omitted in the preparation of the 
record for transmission to the United States Court of Appeals for 
the District of Columbia. 

2. That by a notice of voluntary dismissal, filed herein on 
April 25. 1939. this suit was dismissed as to the following 
plaintiffs: 

Helena Andrews. John H. Andrews. Ethel M. Bidwell. Branty 
R. Brown. Edward A. Bruns. J. B. Cardwell. Louis DeGrazio. 
Charles B. Durrah. Peter L. Finnin. Donald B. Foltz. Willis R. 
Frill. Henry L. Garbarino. Bernard A. Giesler. Charles E. Hails. 
George L. Hammond. John S. Hanna, J. A. Harris. Robert E. 
Harrison. Selmer E. Helleland. W. C. Hewitt, Chris Hoechten- 
baeh. George A. R. Horsley. John Housman, J. W. Huckenpaehler. 
Lawrence V. Kirk. Henry Kuhn. G. W. Leaf. William H. Lockett. 
Thomas A. McKnight. Mary L. Nicholson. Robert Pauls. C. 
Pericht. Albert R. Phillips. Rodney Pryor. Charles M. Rowan. 
Charles B. Robinson. Nathan C. Sansing. Irene Sehat. George L. 
Schauble. Joseph F. Schmierer, Samuel Sorin. Lawrence Spangler. 
Clifford D. Staller. Hubert C. Stillwell. Leigh H. Straw. Thomas H. 
Sykes. Daniel F. Toomey. Harry Vriesema, William J. Warnecke. 
Martin H. Wildhaber. Thonvald Wogeiius. Charles Zikes. Dena 
Zopp. 

3. That, by a notice of voluntary dismissal, filed herein 
63 on May 5. 1939. this suit was dismissed as to the following 
plaintiffs: 

Charles H. Asch. Charles W. Beane. A. Bonin, Nettie P. Brietz, 
Arthur C. Bruckman. Sylvester M. Caraway. James 0. Clark. 
Walter E. Cossentine, Lloyd S. Couch, James J. Coughlin. 
Michael Dillon. J. S. Geiger. Vincent A. Hagerty. Ralph F. 
Currv. Christine Hallgrimson. James F. Hart, E. F. Hein. Cecil 
M. Hiatt, Hubert M. Hinant. Dorsey A. Hoskins. Ira Hunt. Rus¬ 
sel B. McClelland. Charles W. McMellon. W. J. Martens, Colby 
0. Morgan. James F. Needham. Herbert Odom. H. Howard Pea¬ 
body. Robert J. Pendergest. Albert F. Prain. Shird Rodabaugh. 
Clellia I. Rundle. Edward F. Sartor, Frank Scrivani. Guy M. 
Smith. Lee R. Smith. Joseph Soelberg, William Van Kirk. 
Charles L. Vineall, J. Clay Walker. 

4. That, by a stipulation signed by counsel for the parties 
hereto, and filed herein on May 29. 1939, this suit was dismissed 
as to the following plaintiffs: 

Luther M. Blan. Hugh J. Breslin, Francis Glynn, James E. 
Hedger. Joseph L. Kenefick. Helen F. Knox, Herbert A. Lang, 
Martin J. Byrne. Frank Bertino, Jr., Carl J. Scherrer, Thomas 
D. McKinney, Philip Munkenbeck, Joseph Pierrie, V. L. Sisk, 
D. C. Sparks, A. W. Wisczarek, Rupert B. Perry, James J. Reilly, 
H. D. Stanley. 
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5. That by order of this Court entered on the 16th day of 
June 1939. on a motion filed by counsel for the plaintiffs on April 
25. 1939, the following persons were added as parties plaintiff 
in these proceedings: 

Edward G. Alpaugh, Roy M. Ames. Alphus E. Baker. David G. 
Barnes. Oliver M. Bradshaw. Edmund Biedenkapp. Julius A. 
Bryant. David Galane. Gordon H. Hodgson. James A. Holt. Jo¬ 
seph L. Kenefick. Lloyd A. Kinyon, Harold A. Lewis. Alfred S. 
Morgan, Hiram E. Parker. Ralph W. Pittman, Samuel L. Regen- 
bogen. Horace B. Riley. R. W. Seymour, Otis J. Stickles. Jervis 
N. Tittensor. Irving E. Willett. 

6. That by order of this Court entered on the 22nd day of 
June 1939. on a motion filed by counsel for the plaintiffs on May 
29. 1939. the following persons were added as parties plaintiff in 
these proceedings: 

Joseph W. Allen. Henry Blumenfeld. John P. Byron. Leonidas 
H. Hall. Stanley A. Jackson. C. Pericht. Joseph F. Schmierer. 
Joseph W. Skiles. Samuel Sorin. 

7. That on the 28th day of June 1939. tlie defendant 

through his counsel, filed herein an answer to the com- 
64 plaint of the additional plaintiffs joined in this action, by 
which the defendant adopted by reference his amended 
answer filed May 25. 1939. and made the same equally appli¬ 
cable to said additional parties plaintiff. 

S. That on the 2Sth day of June 1939. the defendant filed a 
motion for judgment as to the additional parties plaintiff, who 
were joined in this action by orders of the Court dated June 16. 
1939. and June 22. 1939. and the defendant thereby adopted by 
reference his motion for judgment, filed June 13. 1939. and all 
papers filed in support thereof, and made the same equally appli¬ 
cable to said additional parties plaintiff. 

9. That this stipulation shall be included in the record to be 
prepared for transmission to the United States Court of Appeals 
for the District of Columbia. 

Rhodes. Klepinger <fc Rhodes. 

Bv Cooper B. Rhodes. 

V 

Attorneys tor Plaintiffs. 
Francis M. Shea. 

Assistant Attorney General , 

W. S. Ward. 

Special Assistant to the Attorney General. 
Enoch E. Ellison. 

Attorney, Department of Justice , 
Attorneys for Defendant ( Appellant ). 
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65 District Court of the United States for the District 

of Columbia 

United States of America. 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 64. both inclusive, to be a true and 
correct transcript of the record, according to designation of record 
and stipulation of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 1935, Civil Action, wherein 
Edwin H. Abbetmeier et al. are Plaintiffs, and James A. Farley. 
Postmaster General of the United States, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of November 1939. 

[ seal! Charles E. Stewart. 

Clerk. 

By Chas. B. Coflin. 

Assistant Clerk. 

[Endorsement on cover:] No. 7546. Farley &c., Appellant, 
vs. Abbetmeier et al. United States Court of Appeals for the 
District of Columbia. Filed Nov. 10. 1939. Joseph W. Stewart, 
Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1939 


No. 7546— Special Calendar 

James A. Farley. Postmaster General of the United 

States, appellant 

v. 

Edwin H. Abbetmeier, Frank A. Abel, et al.. appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


jurisdictional statement 

This special appeal was allowed by this Court (R. 39-40) 
from orders of the District Court of the United States, over¬ 
ruling appellant's motion for judgment of dismissal as to each 
of the appellees. 

(a) Jurisdictional statutes 

The statutory provision believed to sustain the jurisdiction 
of this Court is Section 7 of the Act of February 9, 1893, 
c. 74, 27 Stat. 434; 18 D. C. Code § 26. The appellees (at 
R. 8) seek to invoke the jurisdiction of the District Court 
under the provisions of Section 274 (d) of the Judicial Code, 
as amended. 28 U. S. C. § 400. “and other applicable statutes.” 

( 1 ) 
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(b) Chronology of pleadings and proceedings 

The various orders of the District Court, with respect to the 
appellant’s motions for judgment, were entered by Mr. Justice 
Jennings Bailey on July 10 and 15, 1939 (R. 37-39), but the 
reasons for such decisions were not stated. The pleadings and 
proceedings were as follows: 

1. The complaint (R. 1), naming 332 plaintiffs (R. 1-8), 
was filed March 6, 1939. 

2. On April 25, May 5, and May 29. 1939. voluntary dis¬ 
missals were entered as to a total of 112 of the original plain¬ 
tiffs (see R. 44). On April 25 and on May 29. 1939. motions 
were filed to join a total of 30additional plaintiffs (see R. 45). 

3. The complaint was duly answered (see R. 10), and on 
May 25, 1939. an amended answer was filed on behalf of 
appellant (R. 10-15). 

4. On June 13, 1939. a motion for judgment (R. 15) and affi¬ 
davits in support thereof (R. 16-35) were filed on behalf of 
appellant. Pursuant to Rule 12 (g) of the Rules of Civil 
Procedure, the motion consisted of three separate parts, as 
follows: 

(a) Request for summary judgment, pursuant to Rule 
56 (b); 

(b) Request for judgment on the pleadings, pursuant to 
Rule 12 (c); and 

(c) Request for other appropriate action under Rule 56 (d). 

The supporting affidavits cover the cases of all the appel¬ 
lees, including those whose motions to join in the action were 
then pending. 

15. On June 16 and 22. 1939, the District Court entered 
orders joining the additional parties plaintiff to the action, in 
accordance wdth their motions filed on April 25 and May 29, 
1939, respectively (see R. 45). 

6. On June 26, 1939, a memorandum of points and author¬ 
ities in opposition to the motion for judgment was filed (see 
R. 35), but no counter-affidavits were filed on behalf of the 
appellees. 

7. On June 28, 1939. an answer and a motion for judgment 
were filed as to the additional plaintiffs who were joined by the 
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orders of June 16 and 22, 1939 (see R. 45). These pleadings 
adopted by reference the existing amended answer (R. 10), 
and the pending motion for judgment (R. 15), and made them 
equally applicable to the new plaintiffs. On the same day the 
District Court announced that the appellant*s motion for 
judgment would be denied (see R. 36). 

8. On June 30, 1939, the appellant filed a motion for recon¬ 
sideration of his motion for judgment (R. 36). 

9. On July 10, 1939, in accordance with its announcement 
of June 28, 1939. the District Court entered its order denying 
appellant’s motion for judgment (R. 37). 

10. On July 15, 1939, the Court entered: an order overrul¬ 
ing appellant’s motion for reconsideration of his motion for 
judgment, as to all plaintiffs except plaintiff Lewis H. Young 
(R. 3S-39); an order dismissing the complaint as to said 
Young (R. 38); and an order overruling the motion for judg¬ 
ment filed June 28. 1939, as to the additional plaintiffs (R. 
39). The dismissal of plaintiff Young 1 brought the number 
of plaintiffs, and present appellees, to 23?- 

11. Appellant’s petition for allowance of special appeal from 
the orders overruling his motions for judgment (Original No. 
3144), was filed August 2. 1939 (see R. 39), and was granted 
by an order of this Court dated October 20, 1939 (R. 39-40). 
The transcript of record was filed November 10. 1939 (R. 46). 

STATEMENT 

A. The nature o£ the case 

This action is prosecuted by ^/plaintiffs. J who are or were 
terminal railway postal clerks attached to former class B ter¬ 
minal railway post offices in the United States Railway Mail 
Service of the Post Office Department (R. 9). 

The plaintiffs (at R. 10) demand a judgment commanding 
the petitioner retroactively to restore them to their former 

1 Apparently the dismissal of the action as to plaintiff Young was based 
on the facts shown in the affidavits at R. 24. 

un i a t that i n pi rfl lmr fm 1 ullnwamn ' sp e cial appiul.i (p. 
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grade and salary as of and from the dates of their respective 
alleged reductions in grade and salary, which are claimed to 
have been made in violation of a proviso of the Act of June 14. 
1934. c. 522. 48 Stat. 962 (39 U. S. C. $ 618a). The pertinent 
provisions of such Act are as follows: 

The terminal railway post office system shall be main¬ 
tained for the purpose of handling and distributing mail 
not handled or distributed in railway post office lines or 
post offices, and the clerks in said terminal railway post 
offices shall be classified as railway postal clerks and 
progress successively to grade 4. * * * PrO'Vided 

further . That no employee in the Postal Service shall 
be reduced in rank or salary as a result of the provisions 
of this Act. 

When the above Act went into effect, all Grade 5 clerks 
assigned to terminals were ordered to be transferred to Grade 5 
assignments in other parts of the service, and the legality of 
this feature of the order is not contested. However, it was 
further provided that they should be given the opportunity 
of remaining in the terminals, if they wished to do so, by 
accepting reclassification to Grade 4. The plaintiffs allege 
(and the appellant denies) that they were coerced into ac¬ 
ceptance of the lower grade and contend further that even if 
their choices were voluntary their reclassifications were void. 

This appeal relates to plaintiffs’ laches with resulting finan¬ 
cial loss to the Government; adequacy of plaintiffs’ adminis¬ 
trative remedies and their failure to resort to such remedies; 
plaintiffs’ lack of need for the relief demanded in order to ob¬ 
tain immediate restoration, except as to back salary, and (as 
to back salary) lack of jurisdiction in the court below to grant 
relief in this action in the nature of mandamus; and to the 
legality of the reclassifications where such choices were clearly 
voluntary. 

B. The basic facts 

The Act of June 14. 1934. supra, was enacted in furtherance 
of an administrative plan to transfer all Grade 5 clerks from 
terminal railway post offices to other branches of the service. 
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pursuant to existing provisions of law," and thereafter to limit 
automatic promotions in the terminals to Grade 4. This plan 
was devised to diminish the disparity between salaries paid these 
and other postal clerks doing the same type of work, which had 
been a source of dissatisfaction in the Postal Service for a num¬ 
ber of years (R. 17). As shown by the Committee reports 4 
in connection with the 1934 Act. the Congress had been fully 
apprised of the plan, and passed the legislation in order that it 
could be carried into effect (R. 19). 

Prior to the Act of June 14. 1934, supra, railway post offices, 
terminals, and transfer offices in the Railway Mail Service were 
(and. with the exception of terminals, are) classified as Class 
A or Class B offices, depending upon their size.'’ In Class A 
offices railway postal clerks can receive automatic promotions ' l 
only as high as Grade 4 with a salary of $2,300 per annum. 7 
In Class B offices clerks can progress to Grade 5 at $2,450 per 
annum." Of course, clerks in Class A offices can obtain Grade 
5 classification by obtaining transfers to Class B offices, and, 
conversely, it is necessary for Grade 5 clerks to accept reclassi¬ 
fication to Grade 4 in order to obtain transfers to Class A 
offices. Also, such reclassification of clerks from Grade 5 to 
Grade 4 is required when, by reason of reduction of force or 

’The Act of August 24. 1912. c. 3S9. § 7, 37 Stat. "»6 (39 U. S. C. § 624). 
provides: 

“A clerk of any grade of any classification of railway post offices, terminal 
railway post offices, transfer offices, or in the office of a division superin¬ 
tendent or chief clerk, may be transferred and assigned to any classification 
of railway post offices, terminal railway post offices, transfer offices, or to 
an office of a division superintendent or chief clerk under such regulations 
as the Postmaster General may deem proper." 

4 Reports of the Committees on Post Offices and Post Roads to accom¬ 
pany H. R. 9392, 73d Cong., 2d Sess.. being H. Rept. No. 1430, May 1. 1934. 
and S. Rept. No. 1162. May 10. 1934. The House Report is quoted in full in 
the Senate Report, which is reproduced at R. 19-22. 

* Act of February 28. 1925, eh. 36S. § 7. 43 Stat. 1062-1063 ; 39 U. S. C. 
§§ 617-619; Appendix, pp. 32-33. infra. 

“As used herein the phrase “automatic promotions" has reference to 
promotions provided for by the Act of February 28, 1925, ch. 36S. §§ 7 and 
11. 43 Stat. 1062-1003; 39 C. S. C. $$ 610, 611, 617-619, 627; appendix, 
pp. 32-33, infra. 

7 Ibid. 

" Ibid. 
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otherwise, the offices to which they are attached are reclassified 
from Class B to Class A. if they wish to remain attached to 
such offices.’* Such practice has obtained in the Railway Mail 
Service since August 24. 1912 (R. 32-34). 

The Act of June 14. 1934. supra, eliminated the former class 
distinction between terminals and limited the automatic pro¬ 
motion of terminal clerks to Grade 4. In passing this Act the 
Cohgress understood that all Grade .5 clerks would be trans¬ 
ferred within about three years, with corresponding reductions 
in cost (R. 19. 22). 

The present action grows out of the following facts recited 
in the Postmasters General’s affidavit (R. 16 at 17—IS): 

* * * it was realized that the arbitrary transfer 

of Grade 5 clerks from terminals without consulting 
their wishes might impose hardships upon some of them, 
and it was. therefore, decided to follow the same plan in 
reassigning these clerks as was followed when a similar 
situation arose under the Reclassification Act of August 
24. 1913 (39 U. S. Code 60S) 10 under which clerks would 
be given the privilege of requesting reclassification to 
Grade 4 in order to avoid transfer to other organizations 
if they preferred to do so: 

That this procedure was approved by affiant solely 
for the benefit of the clerks concerned and without any 
intention of inducing the clerks to apply for reclassifi¬ 
cation to Grade 4; * * * 

The basic instructions respecting transfers under the Act of 
June 14. 1934, were issued on June 16. 1934 (R. 25. 34-35). and 
provided, in part, as follows: 

(a) Whenever a grade 5 vacancy that can be offered 
to terminal clerks becomes available in the division or 
on a nearby line in an adjoining division, it will be 
bulletined in the division terminals for five days and 

’'The transfer of Grade 5 clerks who do not elect to remain in reclassi¬ 
fied offices involves no reduction in their salaries. See Act of March 3,1917, 
c. 162. 39 Stat. 1038 . 1065: 39 U. S. C. 632: p. 31. infra. 

‘"Act of August 24. 1912. c. 389. 5 7. 37 Stat. 555-536 ; 39 U. S. C. 

>5 008: appndix. p. 30. infra. Cf. R. 33. 34. 
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the senior applicant from the state to which the vacancy 
belongs will be recommended for transfer. 

(b) If no applications are received, the junior grade 5 
clerk will be recommended for arbitrary transfer unless 
he prefers to take reduction to grade 4 to continue in the 
terminal. Before submitting recommendations on 
Form 5030 for transfer or reduction, superintendents 
should ascertain the clerks’ wishes in writing (R. 35). 

At the time these instructions went into effect 2.174 Grade 5 
railway postal clerks were assigned to the terminals. Of this 
number, 942, including most of the present plaintiffs, were 
reclassified to Grade 4 and continued in such assignment 
(R. 27). Later, in 1937. as a result of the decision of this 
Court in the case of Farley v. Welch (67 App. D. C. 382, 92 F, 
(2d) 533), 300 additional clerks in the terminals were deter¬ 
mined to be entitled to Grade 5 classification. Of this number, 
166 clerks, including seven of the present plaintiffs (R. 32), 
were reclassified to Grade 4 under the same arrangement 
(R. 27, 32). 

C. The complaint and answer 

It is alleged in the complaint (at R. S-9) and admitted 
in the answer (at R. 11), that on July 14, 1934, the plaintiffs 
were railway postal clerks assigned to former Class B terminal 
railway post offices; that prior to such time they had advanced 
to Grade 5. which entitled each of them to a salary of S2.450 
per annum; that (with certain isolated exceptions stated in 
the answer which may be ignored for present purposes) each 
of them rendered and continued to render satisfactory service. 

The complaint then charges that ‘‘the defendant, through 
his subordinate officers,” caused “the plaintiffs to be demoted 
and reduced to Grade 4” and “classified” as “Grade 4 railway 
postal clerks,” with corresponding reduction in salary from 
$2,450.00 to S2.300.00 per annum; that most of such reclassi¬ 
fications “occurred between September 1, 1935, and April 1, 
193S”; and that “many of the plaintiffs were required to, and 
did, on orders from their superior officers * * *, sign state¬ 

ments 11 to the effect that they consented to such reductions, 

” See paragraph (b) of instructions of June 16. 1934. above. 
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but said reductions were, in fact, not voluntary on the part of 
the plaintiffs, and said statements signed by said plaintiffs 
were signed under duress and compulsion” (R. 9). 

It is admitted that the plaintiffs were reclassified to Grade 
4. and the only issue of fact arising out of the above allega¬ 
tion is raised by the denial in the answer (at R. 11) that the 
plaintiffs did not voluntarily elect reclassification to remain 
in the terminals and that any purported consent to such re¬ 
classification signed by them was the result of duress and com¬ 
pulsion. (For the purposes of all questions sought to be raised 
cn this special appeal, with the exception of one question 
relating to 27 of the plaintiffs [see pp. 25-26, infra], it can be 
assumed arguendo that, if tried, this issue would be decided 
against the defendant. This appears to be the only issue of 
fact which could become material to the decision of the case 
on the merits, and the present question is whether the case 
can be disposed of as to all, or most of the plaintiffs, on other 
issues, and thus avoid a long, expensive trial.) 

In addition to the foregoing, it is alleged in the complaint 
(at R. 9-10) that the present case is “substantially the same 
as” five previous cases 12 brought by terminal railway postal 
clerks, in which judgments were entered in favor of the plain¬ 
tiffs! on February 7. 1939, after similar allegations had been 
proved to the satisfaction of the trial court; that the present 
plaintiffs expected that such suits would be regarded by the 
Post Office Department as test suits, but that “defendant has 
failed to do this and has, through certain of his subordinate 
officers, informed these plaintiffs that they must” resort to 
litigation to obtain the relief demanded. These averments are 
denied by the answer (at R. 11), either directly or for want 
of knowledge, but the issues thus raised, with the possible 
exception of one question (noted at p. 21, infra), do not appear 
to affect the questions presented on this appeal. 

The answer sets up the further defenses: (1) that the 
District Court lacks jurisdiction to entertain the action (R. 
11); (2) that the complaint fails to state a claim upon w’hich 

u Filed separately on February 14, 1938. and consolidated for trial as 
United States ex reh Iiicei ct al. v. Farley , law Nos. 8985S-S9862. Final 
judgments were entered February 7. 1939. (See R. 18 ) 
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relief can be granted (R. 11); (3) that the plaintiffs are 
guilty of laches (R. 14-15); and (4) that the plaintiffs are 
estopped by their requests for, participation and acquiescence 
in, and acceptance of the benefits of their respective reclassi¬ 
fications to Grade 4 (R. 14^-15). 

D. The grounds of appellant’s motion for judgment and the 
facts with reference thereto 

The appellant’s motion for judgment (R. 15-16) adopts all 
the defenses of the answer, and the following grounds are 
particularly relied on: 

1. That the plaintiffs are guilty of laches (R. 14. 15, 16). 
In this connection, the facts shown by the complaint (at R. 9) 
and admitted by the answer (at R. 11) are that the majority 
of the plaintiffs were reclassified “between September 1. 1935. 
and April 1. 193S.” The present action was not commenced 
until March 6, 1939 (R. 1). Additional facts shown by the 
affidavits are that all but eighteen of the present plaintiffs 
delayed bringing this suit, or otherwise complaining, for over 
three years; nine of them delayed over two years; and the 
remaining nine delayed over one year (R. 27-32). In the 
meantime the Grade 5 positions to which they would have 
been (and will be) transferred if they had been (or are to be) 
successful, have been filled by clerks who (because they were 
attached to Class A offices [see pp. 5-6. supra]) otherwise 
could not have advanced above Grade 4 (R. 27-32). (Hence, 
to restore Grade 5 salaries to the plaintiffs retroactively would 
mean a duplication of salaries which would not have occurred 
if plaintiffs had not slept on their rights.) 

2. That the plaintiffs have not exhausted adequate adminis¬ 
trative remedies available to them (R. 16). As shown by 
the affidavits (at R. 18, 25-26), at all relevant times the plain¬ 
tiffs have had the right to appeal their grievances directly to 
the Postmaster General.’but they have never done so, and 

11 Sec. also, excerpts from SS 10 and 12. Postal Laws and Regulations, 
1932, p. 34, infra; Act of February 28. 1925. e. 3GS, § 11, 43 Stat. 1064; 
39 U. S. C. 627; p. 33, infra. 
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no 1 valid explanation or excuse for such failure (in most cases 
for 1 over three years) is advanced by the plaintiffs. 

3. That the case is moot as to the majority of the plain¬ 
tiffs (R. 16). As to this the facts are that both in his answer 
(at R. 12-14) and affidavit (at R. IS—19) the Postmaster Gen¬ 
eral has indicated his willingness to restore \~Soi the plain¬ 
tiffs to Grade 5 and transfer them out of the terminals, upon 
their submission of affidavits showing that they “did not freely 
and without compulsion elect to remain in the terminal at 
Grade 4 rather than be transferred to a Grade 5 vacancy out 
of'the terminal” (as shown above, they always had the right 
to apply for this relief but never did so); but he makes no 
commitment as to whether back salary will be paid. As 
shown by the official records fifty-tS^e other plaintiffs have 
left the postal service (R. 22). or have transferred to other 
parts of it (R. 24r-25), or now occupy Grade 5 or Grade 6 posi¬ 
tions (R. 23). (In other words. 227 plaintiffs have no occa¬ 
sion to apply to the Court for restoration to Grade 5. Their 
only interest in the matter is to obtain the back salary which, 
under their theory, has accumulated over the period in which 
they have delayed bringing this action. Hence the question 
here is whether the action can be employed for such purpose.) 

4. That it is clear that at least twenty-seven 14 plaintiffs 
were properly reclassified to Grade 4 upon their own voluntary 
requests (R. 16). As shown by the affidavits reflecting the 
official records of the Post Office Department, sixteen of them, 
having originally transferred to Grade o positions out of the 
terminals, sought reclassification to Grade 4. in order to return 
to the terminals (R. 22. 23-24), and eleven of them sought 
reclassification in order to obtain cancellation of transfers out 
of the terminals already ordered or applied for (R. 24). 
These facts are alleged in the answer (at R. 13-14) and are 
shown by an uncontested affidavit (at R. 22, 23-24), but they 
are inconsistent with, at least, the implication of the unveri¬ 
fied allegation of the complaint (R. 9) to the general effect 

this number are also included in the previous paragraph; i. e.. 
Oliver M. Bradshaw and Leslie R. Talbott are now in Grade 5 (R. 23); 
and Frank W. Joesten and Ernest L. Stowe have retired from the service 
<R. 22. 2-1). t*> «. 
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that the reclassifications were not voluntary and that any con¬ 
trary statements signed by the plaintiffs “were signed under 
duress and compulsion.” (See p. S. supra.) 

STATUTES AND REGULATIONS INVOLVED 

The relevant parts of the statutes and regulations primar¬ 
ily involved are set out in the Appendix, pp. 30-34. infra. 

The instructions of June 16. 1934. with reference to the Ter¬ 
minal Reclassification Act of June 14.1934. appear at R. 34-35. 
The legislative committee reports on the same Act appear at 
R. 19-22. 

STATEMENT OF POINTS 

The appellant intends to rely upon the following points: 

1. The plaintiffs are estopped from prosecuting this action 
and they are barred from any right to the relief demanded, by 
reason of their laches; by reason of their acquiescence in their 
reclassifications from Grade 5 to Grade 4. of which they com¬ 
plain; and by reason of their unjustified delay, in asserting 
their claims, to the financial detriment of the United States. 

2. The plaintiffs have not exhausted nor even resorted to 
their available administrative remedies, which must be invoked 
before their right to judicial relief can arise. 

3. The case, so far as judicial restoration of status is sought, 
is moot as to all the plaintiffs (except those whose names ap¬ 
pear only in subparagraphs (d). (e), and (f) of paragraph 7 
of the amended answer. R. 13-14), because, either such plain¬ 
tiffs are no longer employed as railway postal clerks, or they 
already occupy Grade 5 or Grade 6 positions, or, by verifying 
their present allegations (as stated in paragraph 6 of the 
amended answer. R. 12). they will be restored to Grade 5 by 
administrative action. The present action will not lie merely 
for the purpose of compelling payment of back-salary claims 
against the Government. 

4. Each of the plaintiffs named in subparagraph (d), (e). 
and (f) of paragraph 7 of the amended answer was properly 
and lawfully reclassified from Grade 5 to Grade 4 upon his own 
voluntary request, and has no just cause for complaint. 
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SUMMARY OF ARGUMENT 

I 

The appellees are guilty of laches and they are barred and 
estopped by their long acquiescence in their reclassifications to 
the financial detriment of the United States. 

The object of the terminal reclassification plan was to elimi¬ 
nate Grade 5 clerks from the terminals by transfers to be com¬ 
pleted within a period of three years and to replace such clerks 
with employees whose advancement would be limited to Grade 
4. Economy was one of the purposes which the Congress had 
in mind. 

It was the plaintiffs' duty to assert their claims promptly 
and their breach of duty deprives them of a right to do so now. 
Moreover, the facts clearly show that the United States will 
have been prejudiced by their delay if they obtain the relief 
which they now demand, because duplication of salaries would 
result. 

II 

The plaintiffs have not exhausted nor even resorted to avail¬ 
able administrative remedies; therefore they are not entitled 
to judicial relief. 

The plaintiffs have not requested the appellant to take the 
action which they now request the District Court to command, 
notwithstanding the fact that departmental regulations pro¬ 
vide for appeals to his office. 

It is settled that the mandamus jurisdiction cannot be in¬ 
voked against a public officer until he has been requested to 
take the action sought and until administrative remedies have 
been exhausted. At least this is true unless it plainly appears 
that it would be futile to make the request or to seek the 
remedy, and such is not the present case. 

III 

The present action is mooLas to the majority of the present 
plaintiffs. All but twenty-tire*? 0 of the present plaintiffs either 
have left the service, have transferred to other parts of it. 
already occupy Grade 5 or Grade 6 positions, or (under an 
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administrative order made since suit begun) by verifying their 
present allegations will receive automatic administrative resto¬ 
ration to Grade 5 as of the beginning of the quarter in which 
they request restoration. Their only interest in the action is 
to obtain payment of their back-salary claims. The action 
will not lie merely for the purpose of compelling payment of 
back-salary claims, there being no jurisdiction to grant such 
relief in this action in the nature of mandamus. 

The plaintiffs’ claims for salary are claims against the United 
States to which the Government has a probable defense in the 
Court of Claims. It is not the appellant's ministerial duty to 
pay them or to arrange for their payment. Moreover, the plain¬ 
tiffs have an adequate remedy in the Court of Claims, and in 
these circumstances the former mandamus jurisdiction of the 
District Court cannot properly be invoked. The United States 
is not named as a defendant and the action could not be 
brought under the Tucker Act. 

Additional objections are that the action will not lie merely 
to establish a legal right nor can it be made to serve the purpose 
of an ordinary suit. 

IV 

None of the plaintiffs who voluntarily requested reclassifica¬ 
tion has a valid cause of action. 

Uncontested affidavits establish^ihat twenty-seven of the 
plaintiffs (including the twenty-wwe ]plaintiffs to which part 
III supra does not apply) were reclassified to Grade 4 upon 
their own requests, either for the purpose of returning to the 
terminals from other assignments or in order to obtain the 
cancellation of transfers out of the terminals already ordered 
or applied for. 

The plaintiffs’ contention that such voluntary reclassifica¬ 
tions were prohibited by the statute should not be sustained. 
The privilege of electing reclassification had been accorded to 
clerks in similar situations for many years, and it should not 
be assumed that the Congress intended to deprive them of it. 
Especially is this true in the light of the fact that the proviso 
was a reenactment of a provision in a prior reclassification Act 
which had been in effect during much of the time since the 

201081 — 10—3 
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practice of permitting voluntary clerk reclassification has been 
in force. 

The plaintiffs' cases are readily distinguishable, in that they 
relate to offices for which single, inflexible salary rates are 
prescribed by law. and do not purport to pass upon the ques¬ 
tion of election as between grades. 

Any doubt as to the prior legality of permitting voluntary 
reclassifications is settled by the administrative practice over 
many years, and there is nothing either in the language or the 
history of the 1934 Act to indicate that the Congress intended 
to deprive the clerks of that privilege. The Act is phrased 
so as to permit voluntary reclassifications and, at least, is am¬ 
biguous in that respect and should be so construed as to 
harmonize with the existing practice. 

ARGUMENT 

I 

The appellees are guilty of laches and they are barred and 
estopped by their long acquiescence in their reclassifica¬ 
tions to the financial detriment of the United States 

As shown at p. 9, supra, all but eighteen of the appellees 
delayed commencing an action or complaining to the appellant 
through administrative channels, for more than three years; 
nine of them delayed more than two years; and the remaining 
nine delayed for more than one year. 

The whole purpose of the administrative and legislative plan 
in connection with the Act of June 14, 1934, was that Grade 5 
clerks should be transferred from the terminals and replaced 
by clerks who could not be promoted above Grade 4 so long 
as they remained in the terminals. The reports of the con¬ 
gressional committees (R. 19-22) in charge of the bill indicate 
that economy in the future operation of the terminals was one 
(Of its purposes. The reports are, in part, as follows (R. 19): 

This bill would eventually limit the successive promo¬ 
tions to grade 4, thereby reducing the cost of operation 
in the future without reducing the clerks now assigned 
to these terminal railway post offices in rank or salary; 
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those now in grade 5 will be transferred to grade 5 posi¬ 
tions in road service, as vacancies occur, and replace¬ 
ments in the terminals will limit advancement to 
grade 4. [Italics supplied.] 

The affidavit of Mr. Deitz, Chief of Personnel of the Rail¬ 
way Mail Service, clearly discloses (at R. 27-32) that this 
program of transfers could and would have been completed 
within the three years mentioned by the Congressional com¬ 
mittees (at R. 22) but for litigation. It further shows that 
all the present plaintiffs could and would have been trans¬ 
ferred to Grade 5 positions out of the terminals if they had 
not elected, accepted, or acquiesced in, their reclassifications 
and that they could and would have been so transferred soon 
after their reclassifications, had they sought and obtained 
restoration to Grade 5. It further shows that such transfers 
would have made it unnecessary to fill Grade 5 vacancies by 
transferring and promoting lower grade clerks who could not 
otherwise have advanced to Grade 5 (see explanation at pp. 
5-6. supra). Thus, retroactive restoration of Grade 5 sal¬ 
aries to the plaintiffs would actually constitute duplication of 
Grade 5 salaries which have been paid but would not have been 
paid if the plaintiffs had not slept on their rights. 

It is settled that an employee of the United States who 
intends to complain of unlawful deprivation of an office or its 
emoluments, is under a duty to do so promptly, and to season¬ 
ably advise the Government of his attitude with regard 
thereto. 

In Norris v. United States, 257 U. S. 77, a Customs Inspec¬ 
tor who had been removed from office in violation of Section 
6 of the Act of August 24, 1912 (p. 30, infra), waited for 
eleven months before complaining to the Secretary of the 
Treasury of his unlawful removal. The Secretary reinstated 
him for the purpose of affording him a hearing under the 
statute, and he was exonerated of the charges. However, he 
was again dismissed—this time upon the ground that his 
services were no longer needed. He filed his suit in the Court 
of Claims for payment of salary, for the period between his 
unlawful discharge and his reinstatement, upon the ground 
that he had never been separated from the service in contem- 
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p.lation of law. It was held that his laches barred recovery, 
the Supreme Court saying (pp. S0-S1): 

The question here is: Did Norris use reasonable dili¬ 
gence. in view of the obligation placed upon him. not¬ 
withstanding his wrongful removal, to assert his right 
to the compensation attached to the office? It is true 
that it has been found that he was ready, willing, and 
able to discharge its duties, but no fact is found ex¬ 
plaining his failure to assert his right to the office, or 
its emoluments, for the period of eleven months and a 
little over. He did not. as did Wickersham (201 U. S. 
390). promptly demand a restoration to the office, nor 
make any claim to its emoluments because the power 
of removal had been exercised without giving him the 
opportunity for a hearing which the statute affords. 

I Each case must be decided upon its own facts, and we 
are of the opinion that the findings here do not disclose 
that exercise of reasonable diligence on Norris’ part 
which the law imposes upon him as a duty if he would 
i recover compensation for services in an office which the 
Government might fill with another, or otherwise ad¬ 
just its service so as to dispense with the service of the 
plaintiff. Public policy requires reasonable diligence 
upon the plaintiff’s part, which we think the findings in 
this record do not disclose. 

Also the following language of Nicholas v. United States , 
257 U. S. 71. 76-77, is apposite here: 

Public policy requires that the Government shall be 
i seasonably advised of the attitude of its officers and 
■ employees attempted to be displaced when they assert 
illegal removal or suspension as a basis for the recovery 
of the office or its emoluments. * * * The findings 

in this case disclose that plaintiff took no steps to ques¬ 
tion the order dismissing him from the service, nor to 
ask for a copy of the charges upon which he was re¬ 
moved. * * * \y e hold, therefore, as did the Court 
of Claims, that such a lack of diligence evidenced an 
abandonment of his title to the office, and of his right 
to recover the emoluments thereof. 
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There appears to be no sound basis in principle upon which 
the above cases can be distinguished from the instant case. 

In the case of Caswell v. Morgenthau, 69 App. D. C. 17, 
98 F. (2d) 296. 298 (certiorari denied, 305 U. S. 596), this 
Court said: 

We prefer * * * to place our affirmance on the 

ground of laches. * * * He brought his petition a 
little more than 18 months after his cause of action—if 
he had one—arose. In like circumstances we declined 
to consider the merits of the controversy and held that 
an unreasonable delay in bringing the action was of 
itself sufficient to justify refusing the writ— U. S. ex rel. 
Arant v. Lane, 47 App. D. C. 336. * * * 

The difference in the period of delay in the Arant 
case and this case is that one was twenty months and 
the other eighteen, and where the same question has 
arisen under more or less similar statutes in New York 
and other states the answer has been the same where 
as little as four months’ delay ensued. [Citing cases.] 
The same result is reached in actions brought in the 
Court of Claims to recover compensation. Cf. Nicholas 
v. United States, 257 U. S. 71, 76; Norris v. United 
States, 257 U. S. 77, 80. Appellant having failed to 
take prompt action to assert his rights, sound public 
policy requires a denial of the writ. 

See. also, Cromwell v. Doyle, 69 App. D. C. 215, 99 F. (2) 448 
(certiorari denied, 306 U. S. 640). 

Moreover, in the present case it plainly appears that, if the 
plaintiffs should be accorded the full relief which they demand, 
their delay in asserting their claims will have resulted in dupli¬ 
cation of Grade 5 salary payments, which otherwise would 
have been made but once. The importance of this fact is 
shown by the language of the Supreme Court in Arant v. 
Lane, 249 U. S. 367, 372 (affirming 47 App. D. C. 336), as 
follows: 

When a public official is unlawfully removed from 
office * * * obvious considerations of public policy 
make it of first importance that he should promptly 
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assert his rights, to the end that if his contention be 
justified the Government service may he disturbed, as 
little as possible and that two salaries shall not be paid 
for a single service. [Italics supplied.] 

Both of these factors are present in the instant case. 

In the case of Chamberlain v. United States , 66 C. Cls. 317 
(certiorari denied 279 U. S. S45), the Court of Claims said: 
He failed to exercise his remedy, but without excuse 
left the Government in such a situation that if his claim 
was sustained two salaries would be paid for a single 
service. In the language used by the court in Arant 
i v. Lane , supra, “the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appropriate 
in the interests of justice and sound public policy.” 
[Italics supplied.] 

It is submitted, therefore, that the District Court erred in 
declining to apply the doctrine of the above-mentioned cases, 
and that this action should be dismissed because of the tardy 
assertion of the plaintiffs’ claims. 

II 

The appellees have not exhausted nor even resorted to avail¬ 
able administrative remedies, and therefore they are not 
entitled to judicial relief 

In the present action the plaintiffs seek to invoke the former 
mandamus jurisdiction of the District Court, upon the theory 
that the appellant is under a ministerial duty to accord to the 
plaintiffs the administrative relief which they request the 
Coffit to command. However, it is not alleged in the com¬ 
plaint that the plaintiffs have attempted to obtain from the 
appellant the relief which they now demand, or to bring their 
grievances to his attention in any way prior to the filing of 
this action. If subordinate officers of the Post Office Depart¬ 
ment caused the plaintiffs to be reduced from Grade 5 to 
Grade 4 against their will, as alleged, clearly such officers vio¬ 
lated their instructions from the appellant. (See R. 17-18, 
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25-26, 34-35.) It is self-evident that, as far as possible, inter¬ 
departmental administrative difficulties should be adjusted 
within the departments concerned, and that resort should not 
be had to the courts until the available administrative reme¬ 
dies have been exhausted. 

To state the matter in another way. the Congress has made 
it the duty of the Postmaster General to “superintend generally 
the business of the department, and execute all laws relative 
to the Postal Service,' 715 and has authorized him “to prescribe 
regulations, not inconsistent with law, for the government of 
his department 77 and “the conduct of its officers and clerks. 77 :r ’ 

In the performance of such duty it has been necessary to 
set up a vast administrative organization and system of con¬ 
trols. Among such controls it is provided that appeals from 
the decisions of his immediate subordinates may be taken to 
the head of the Department. 17 (In these circumstances at 
least there is a serious question as to whether intervention by 
the courts prior to the taking of such appeals would constitute 
an exercise of the judicial power as defined by the Consti¬ 
tution.) 

No administrative appeal has been taken to the Postmaster 
General from the action of the Second Assistant Postmaster 
General in reclassifying any plaintiff, or through application 
for restoration, although such appeals are provided for and 
could have been taken 18 (R. 25-26). 

Although the appellant has issued appropriate instructions 
(see R. 18-19) to cause automatic machinery to be set up 
whereby the majority of the plaintiffs can receive restoration 
to Grade 5 by simply verifying the allegations of the present 
complaint, this does not preclude any plaintiff, or other clerk, 
from bringing the peculiar facts of his case to the attention of 
the Postmaster General, with the request that he take any 
action which he has the authority to take. 

15 R. S. § 306: 5 U. S. C. § 309. 

*• R. S. « 1G1; 5 U. S. C. § 22. 

17 See. 10, Postal Laws and Regulations, 1932, p. 34, infra. 

** See excerpts from §§ 10 and 12. Postal Laws and Regulations. 1932, 
p. 34, infra; Act of February 28. 1925, c. 3G8. §11. 43 Stat. 1064, 39 U. S. C. 
627; p. 33, infra. 
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The fundamental defect in the plaintiffs’ case in this con¬ 
nection is that their causes of action depend upon the estab¬ 
lishment of the fact that the appellant has declined to per¬ 
form a legally imposed duty, and it is clear from the record 
that he has never been called upon to perform the duty here 
contended for. Certainly there is no duty upon his part to 
rectify the alleged wrongs until he is advised of them and is 
supplied with satisfactory evidence that they exist. 

As stated in Ex parte Rowland , 104 U. S. 604. 617: 

The general principle which governs proceedings by 
mandamus is. that whatever can be done without the 
employment of that extraordinary remedy, may not be 
done with it. It only lies when there is practically no 
other remedy. 

It is fundamental that the writ would not lie where there 
was any other adequate remedy, and this rule applied to 
judicial and administrative remedies alike. Thus, where ade¬ 
quate administrative remedies were provided, proceedings in 
mahdamus were not permitted until such remedies were 
exhausted. 10 

In Goldsmith v. Board of Tax Appeals, 270 U. S. 117 (affirm¬ 
ing 55 App. D. C. 229. 4 F. (2d) 422), it was held that an 
attorney who had been denied admission to practice before 
th£ Board was required to demand a hearing by the Board 
before he was entitled to take action against it. Said the 
Court (p. 123): 

Until he had sought a hearing from the Board, and 
been denied it, he could not appeal to the courts for 
any remedy and certainly not for mandamus to compel 
enrollment. 

E. g., McDuffie v. Katclcy. .'50 App. D. C. 137. 269 Fed. 479 (respondent 
examining board was willing to re-examine relator) ; Robertson v. Baff, 
-->2 App. D. C. 177, 2So Fed. 911 (Patent Office Board willing to grant dis¬ 
barred attorney, the relator, a re-liearing) ; Langley v. Boicen, 6 D. C. 196 
(relators excluded from election lists had further opportunity to press their 
cases upon respondent election judges) ; Western Union v. Interstate Com¬ 
merce Commission. r»l App. D. C. 334. 279 Fed. 316. error dismissed, 260 
U. S. 7.76 (respondents willing to hear relator further upon question of 
admissible items of valuation). 
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See, also, United States v. Interstate Commerce Commission, 
290 Fed. 264. 53 App. D. C. 289, 295 (affirmed 264 U. S. 64). 

While the rule is peculiarly applicable to actions based upon 
the former mandamus jurisdiction, it is by no means confined 
to them. 20 Thus, in the case of Watson v. United States 
(C. C. A. 5. 1939), 307 F. (2d) 1, in which a former railway 
postal clerk who had been separated from the service involun¬ 
tarily, sued to recover amounts deducted from his pay for the 
Civil Service Retirement and Disability Fund, it was held that 
his complaint was properly dismissed for failure to allege ex¬ 
haustion of all administrative remedies. There, as here, the 
statutes provided for the promulgation of administrative regu¬ 
lations, and there, as here, such regulations provided for ad¬ 
ministrative appeal. Said the Court (p. 2): 

We agree with the appellee * * * that the com¬ 

plaint should have been dismissed for failure to allege 
that all administrative remedies provided had been 
exhausted. 

***** 

We think it clear that the law and the regulations 
enacted pursuant to it make prior resort to the Com¬ 
mission an essential prerequisite to suit. Dismuke v. 
United States [297 U. S. 167, 173, 174]. 

The complaint contains no allegation which satisfactorily 
meets this requirement. While it is true that the complaint 
does allege (at R. 9-10) that contrary to the plaintiffs 7 ex¬ 
pectations they did not receive the relief, which they now 
demand, as a result of the former cases (see p. S. supra) and 
that the appellant “through certain of his subordinate officers, 
informed these plaintiffs that they must institute litigation in 

” The requirement that administrative remedies Ik* exhausted before 
asking judicial relief has been applied in tax cases ( First National Haul: v. 
Board of County Coinmissioners, 264 U. S. 430) : under a state "Blue Sky 
Law" ( Porter v. Investor's Syndicate, 2S6 U. S. 461, affirmed on rehearing, 
2S7 U. S. 346) : under the immigration laws ( United States v. Sing Tuck, 
104 U. S. 161); and in many other cases. See notes: Administrative 
Action as Prerequisite to Judicial Relief. 35 Columbia Law Review, pp. 
230-246; Primary Jurisdiction—Effect of Administrative Remedies on Juris¬ 
diction of Courts. 51 Harvard Law Review, pp. 1251-2167. 


99 


order*’ to obtain it : such allegation, even if it were true,' 1 
would fall short of the requirement. 

It is self-evident that no subordinate officer is authorized 
to deny an administrative appeal to the Postmaster General 
before it is applied for. However, in any event, the informa¬ 
tion alleged to have been received was untrue (see R. IS. 26) 
and its receipt could not give rise to a cause of action which 
did not exist theretofore. Nor does the plaintiffs’ alleged ex¬ 
pectations during the pendency of the former suits from Feb¬ 
ruary 14. 1938. to February 7, 1939 (R. IS), or the alleged 
receipt of such erroneous information thereafter, constitute a 
valid explanation for their previous failure (in most cases for 
over two years) to seek administrative relief. 

It is submitted, therefore, that at least until the plaintiffs 
have exhausted their administrative remedies, they are not 
entitled to the judicial relief which they now demand. 

Ill 

This case has become moot as to the majority of the present 
plaintiffs by supervening events making improper the 
judicial restoration of status, and because there is no 
jurisdiction in this action to compel payment of back-salary 
claims. As to many others, circumstances antedating the 
action preclude judicial restoration of status 

As pointed out at p. 10. supra, 227 of the present plaintiffs 
have no occasion to apply to the Court for restoration to Grade 
5. All of them either have left the postal service (prior to 


11 In support of the motion for summary judgment, appellant submitted 
an affidavit denying the allegation after due inquiry (R. 26). Appellees 
failed to submit answering affidavits, on this matter, peculiarly within 
their own knowledge, and are bound by the denial. Cf. Kirby v. Tall- 
madgr, 160 U. S. 379. 3S3: Georgia Caxualty Co. v. Hoage. 59 F. (2d) 870. 
61 App. D. C. 196, 19S. As stated in the petition for special appeal (p. 17) 
it is believed that the allegation was made as the result of mistaken infor¬ 
mation and that no officer in the Postal Service made any such represen¬ 
tation. 
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action commenced), have transferred to other parts of it (prior 
to action commenced), now occupy Grade 5 or Grade 6 posi¬ 
tions (by reason of reclassification prior^toactidn commenced), 
or (pursuant to an administrative order made after commence¬ 
ment of this action), by verifying the allegations of the present 
complaint, will be restored to Grade 5 under administrative 
instructions which have been issued. Their only interest in 
the present action is to obtain the back salary' which, under 
their theory, has accumulated over the period in which they 
have failed to assert their claims. 

Of course, a suit to recover judgment in the amount of the 
back-salary claims would have to be brought against the United 
States. Such suit could be brought only in the Court of Claims 
because in Section 24 (20) of the Judicial Code, 28 U. S. C. 41 
(20). the Congress expressly withheld jurisdiction of cases 
brought to recover salary or compensation for official services, 
from the district courts, and this provision has been held to ap¬ 
ply to suits brought by employees in the postal service. United 
States v. McCrory (C. C. A. 5). 91 Fed. 295; Foshay v. United 
States (D. C.. S. D., N. Y.), 54 F. (2d) 66S. 

Therefore, in respect of the cases of these plaintiffs this is a 
suit in effect against the United States without its consent. Cer¬ 
tainly it is not the ministerial duty of the appellant to pay. or 
acknowledge the validity of, back-salary claims (see R. IS—19) 
as to which the Court of Claims might reasonably hold that 
the United States has a valid defense. (See e. g., pp. 15-1S, 
supra.) Nor is it within his power to make such payments in 
full. 2 * Moreover, the availability of an adequate remedy in 
the Court of Claims in and of itself is sufficient to defeat the 
present action. 

” It is dear that administrative payment of such claims could not reach 
hack for more than two years in absence of deficiency appropriations. See 
R. S. 3690 ; 31 U. S. C. § 712. and Act of June 20, 1874. c. 32S. § 5, IS Stat. 
110, 31 U. S. C., §§ 713. 71.". While, clearly, it would not be his ministerial 
duty to do so, he might, in a proper case, deem it just and in the public 
interest to take appropriate steps to obtain authority to pay such a claim. 
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In the case of Brown v. Root, IS App. D. C. 239. an Army 
officer, claiming that he had been unlawfully dismissed from 
the service, filed a petition demanding the issuance of a man¬ 
damus to the Secretary of War to compel the latter to muster 
out and honorably discharge the petitioner at the time the 
other members of the organization were mustered out. In 
affirming the dismissal of the petition this Court (pp. 243- 
244) said: 

It is true, relator charges as a grievance that he had 
been unable to obtain pay for his services because of 
his unauthorized dismissal. This is upon the assump¬ 
tion necessarily, that not having been lawfully dis- 
1 missed [from] the service, his salary continued to run 
until his regiment was actually mustered out. But this 
court could not take jurisdiction of an action either to 
compel the payment of his salary or to ascertain the 
validity of his claim thereto. The United States can¬ 
not be sued save by their own consent and then only in 
the particular court that they may designate for the 
purpose. Recognizing this familiar principle, no such 
relief has been asked. 

All that could be accomplished by a judgment in 
relator s favor, as prayed for. would be the expression 
of an opinion that his dismissal from the service 
* * * was not within the power of his commanding 

general at the time. * * * 

***** 

The United States Court of Claims would, probably, 
have jurisdiction of an action by the relator to estab¬ 
lish the validity of his claim to salary accruing after 
the date of his dismissal. 

The maintenance of such an action would necessarily 
involve the decision of the single question sought to be 
adjudicated here. 

Assuming that such jurisdiction exists would furnish 
another reason for refusal of relief by way of man¬ 
damus. for that writ lies only in plain cases and where 
there is no other legal remedy. 
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Without intimating any opinion in respect of the 
validity of the proceeding of the court-martial, and for 
the reasons given above, the judgment appealed from 
will be affirmed with costs. 

In the case of Phillips v. Ballinger , 35 App. 1). C. 520. 523. 
upon similar considerations this Court declined to require the 
respondent to make an order of restoration to departmental 
practice expressly retroactive. 

These cases are in line with the fundamental principles that 
the “purpose of mandamus is not to establish a legal right, but 
to enforce one already established" and that the “right involved 
must also be substantial and not a mere abstract right." Sto- 
well v. Deming, 57 App. D. C. 223. 224.19 F. (2d) 697, certiorari 
denied 275 U. S. 531. Also, “under the established rule the writ 
of mandamus cannot be made to serve the purposes of an ordi¬ 
nary suit.” United States v. Wilbur. 283 V. S. 414. 420 (affirm¬ 
ing 60 App. D. C. 11); Girard Co. v. Helvering , 301 V. S. 540. 
544 (affirming 66 App. D. C. 64). 

It is submitted, therefore, that the action is moot as to the 
vast majority of the plaintiffs and should be dismissed. 

IV 

None of the plaintiffs who voluntarily requested reclassifica¬ 
tion has a valid cause of action 

As shown at p. 10. supra, at least 27 of the plaintiffs were 
reclassified to Grade 4 upon their own voluntary requests. 
Sixteen of them, having originally transferred to Grade 5 posi¬ 
tions out of the terminals, sought reclassification to Grade 4 
in order to return to the terminals, and eleven of them sought 
reclassification in order to obtain cancellation of transfers out 
of the terminals already ordered or applied for. 

The above facts are alleged in the answer (at R. 13-14) 
and are shown by an affidavit (at R. 22, 23-24) reflecting the 
official records of the Post Office Department. It is not clear 
from the complaint that the requests signed by these plain¬ 
tiffs were intended to be included within the meaning of the 
term “statements” so as to bring them within the factual 
allegation (at R. 9) that the reclassifications were involuntary. 
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but. in any event, it is submitted that the uncontested affi¬ 
davits filed in support of the motion for judgment are con¬ 
trolling. If Rule 56 of the Rules of Civil Procedure could be 
defeated by mere silence it would, of course, be worthless." 3 

However, it is contended on behalf of the plaintiffs that 
even if the reclassifications were voluntary they were never¬ 
theless violative of the Act of June 14, 1934. c. 522. 4S Stat. 
962 ; 39 U. S. C. § 61Sa (p. 33, infra), in which it is provided: 

That no employee in the Postal Service shall be reduced 
in rank or salary as a result of the provisions of this 
Act. 

At pp. 4-7 and 14-15, supra . it was pointed out that the Act 
of June 14. 1934. was enacted in furtherance of an administra¬ 
tive plan to transfer all Grade 5 clerks from the terminals and 
thereafter to limit promotions to Grade 4. It was further 
pointed out (pp. 5-6, supra) that since August 24. 1912, it has 
been the practice in the Railway Mail Service to permit clerks 
whose grades were too high to permit them to remain in re¬ 
classified offices to elect reclassification to lower grades in order 
to remain, if they chose to do so. and that Grade 5 clerks are 
permitted to transfer to Class A offices by electing reclassifica¬ 
tion to Grade 4. It is clear, also, that the instructions of June 
16, 1934. permitting the same procedure under the Act of June 
14. 1934. were approved by the Postmaster General for the 
benefit of the clerks concerned (see pp. 6-7, supra). 

We submit that the short answer to the plaintiffs' conten¬ 
tion is that the Congress included the above-quoted proviso 
in the Act of June 14, 1934. for the purpose of protecting the 
clerks and that it did not intend that the Act should be con¬ 
strued to deprive them of a privilege or a choice which they 
would otherwise have. 

1 Language similar to that of the proviso appeared in Section 
6 of the Act of August 24, 1912. c. 389, 37 Stat. 555; 5 U. S. C. 
652 (p. 30, infra) which prohibited dismissals from the service 
without the prior preferment of charges. There the statement 

25 See Means v. McFaddrn Publications. $25F. Supp. 993. 994: Culkane v. 
Jackson Hardicarc Co.. 25 F. Supp. 3-4; Hufncr v. Eric R. Co.. 26 F. Supp. 
855. 
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is that “copies of charges.” etc., “shall be made a part of the 
records of the proper department or office, as shall also the 
reasons for reduction in rank or compensation .” Obviously 
the word “reduction” here has reference to involuntary 
lowering of rank or salary. 

The language again appeared in Section 11 of the Act of 
February 2S. 1925, c. 36S, 43 Stat. 1065; 39 IT. S. C. §131 
(p. 33. infra), which provided for the classification not only 
of all the offices of the Railway Mail Service but of the entire 
Postal Service as well. In that Act the language is practically 
identical with the language of the present proviso. 

The Act of June 14, 1934, which, in effect, amended the 
1925 Act with regard to the classification of terminals (see R. 
20) also carried forward its provision that “no employee in the 
Postal Service shall be reduced in rank or salary as a result” 
of the provisions of the Act. 

So far as we are aware it has never been contended that the 
proviso , as it appeared in the 1925 Act, prevented voluntary 
reclassifications to lower grades. 

The cases heretofore cited 24 in support of the plaintiffs’ 
argument are readily distinguishable from the instant case. 
In each of them the Congress had created an office, and in 
each of them it had said, in effect, that the officer shall be paid 
a stated salary in a prescribed amount (see. e. g.. Glavey v. 
United States , 182 U. S. 595 at 610). In such cases the im¬ 
plicit. inflexible command of the Congress is that the officer 
shall not be paid more or less than the prescribed amount and 
it is held that no executive officer is authorized to enter into a 
contract or arrangement as between the United States and a 
person appointed to such office to alter such compensation. 
In the cases of postal employees no single inflexible compensa¬ 
tion is prescribed, but a scale is provided upon which the em¬ 
ployees may move up or down, within limits, in accordance 
with circumstances (e. g., if their services are satisfactory 
they eventually reach a top limit, but if they are not satis¬ 
factory. they may be moved downward). 

“Plaintiffs cited Glavey v. United Staten. 1$2 U. S. .">95; Miller v. United 
Staten. 103 Fed. 413; Gedden v. United Staten. 38 C. Cls. 428; Hart men v. 
United Staten. 40 C. Cls. 133; A damn v. United States. 20 C. Cls. 115. 
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There is nothing in the statutes (other than the proviso in 
question) which could he construed to prohibit the clerks from 
voluntarily electing reclassification to lower grades when they 
feel that it is to their advantage to do so. All doubt of this 
is removed by the long-settled practice of permitting such 
reclassifications ( R. 32-33), which constitutes an administrative 
construction “entitled to great weight and should not be over¬ 
turned except for cogent reasons" (United States v. Chicago 
North Shore R. Co.. 2SS U. S. 1. 13). 

If it be admitted that the clerks had the lawful privilege 
of electing reclassification to lower grades prior to June 14, 
1934. what in the Act of that date compells the conclusion 
that the Congress intended that it be taken away? Ordinarily 
such language as “no employee * * * shall be reduced" 

would not be thought to describe action initiated by the subject 
of the passive verb. 

In United States v. Jefferson Electric Co., 291 l\ S. 38b, 39b, 
the Supreme Court said: 

As a general rule, where the legislation dealing with 
a particular subject consists of a system of related gen¬ 
eral provisions indicative of a settled policy, new en¬ 
actments of a fragmentary nature on that subject are 
to be taken as intended to fit into the existing system 

i and to be carried into effect conformably to it. excepting 
as a different purpose is plainly shown. 

Again, in Puerto Rico v. Shell Co.. 302 U.S. 253. 25S. it was 
said: 

Words generally have different shades of meaning, 
and are to be construed if reasonably possible to effec¬ 
tuate the intent of the law makers; and this meaning 
in particular instances is to be arrived at not only by 
a consideration of the words themselves, but by con¬ 
sidering. as well, the context, the purposes of the law, 
and the circumstances under which the words were 
employed. 

W'hile it is true that the present plaintiffs could have re¬ 
turned to or remained in the terminals at Grade 5 if the Act 
of June 14. 1934. had not been enacted it is clear that after 


29 


it was passed they would not have been permitted to do so if 
they had remained in Grade 5, and, it is submitted, the Con¬ 
gress did not intend to deprive them of their well-established 
privilege of electing reclassification to a lower grade in order 
to obtain or retain assignment to the reclassified terminals. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the orders of the District Court overruling the appellant’s 
motions for judgment should be reversed and the action should 
be dismissed. 
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APPENDIX 


I 

STATUTES INVOLVED 

A. Act of August 24. 1912. c. 3S9. 37 Stat. 539. 555-556: 

Sec. 6. That no person in the classified civil service 
of the United States shall be removed therefrom except 
for such cause as will promote the efficiency of said 
service and for reasons given in writing, and the person 
whose removal is sought shall have notice of the same 
and of any charges preferred against him, and be fur¬ 
nished with a copy thereof, and also be allowed a reason¬ 
able time for personally answering the same in writing; 
and affidavits in support thereof; but no examination of 
witnesses nor any trial or hearing shall be required ex¬ 
cept in the discretion of the officer making the removal; 
and copies of charges, notice of hearing, answer, reasons 
for removal, and of the order of removal shall be made 
a part of the records of the proper department or office, 
as shall also the reasons for reduction in rank or com¬ 
pensation; [5 U. S. C. 652] * * * 

Sec. 7. That after September thirtieth, nineteen hun¬ 
dred and twelve, the Postmaster General may appoint 
railway postal clerks in such manner and of such respec¬ 
tive grades and salaries as may be provided for in the 
annual appropriation acts for the service of the Post 
Office Department, for the purpose of sorting and dis¬ 
tributing the mail in railway post offices, railway post- 
office terminals and transfer offices, and for service in the 
offices of division superintendents and chief clerks, and 
as transfer clerks and such other services as may pertain 
to the Railway Mail Service. Such clerks shall be desig¬ 
nated as railway postal clerks [39 U. S. C. 609] and shall 

(30) 
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be divided into the following grades, with corresponding 
salaries per annum not exceeding the following rates: 

Grade one, at not exceeding nine hundred dollars. 

* * ♦ * * 

Grade ten, at not exceeding one thousand eight hun¬ 
dred dollars. 

Chief clerks, at not exceeding two thousand dollars. 

The Postmaster General shall classify and fix the 
salaries of railway postal clerks, under such regulations 
as he may prescribe, in the grades provided by law; 
and for the purpose of organization and of establishing 
maximum grades to which promotions may be made 
successively as hereinafter provided, he shall classify 
railway post offices, terminal railway post offices, and 
transfer offices with reference to their character and 
importance in three classes, with salary grades as fol¬ 
lows: Class A. nine hundred dollars to one thousand 
two hundred dollars; class B, nine hundred dollars to 
one thousand three hundred dollars; and class C, nine 
hundred dollars to one thousand five hundred dollars. 
He may assign to the offices of division superintendents 
and chief clerks such railway postal clerks as may be 
necessary and fix their salaries within the grades pro¬ 
vided by law without regard to the classification of 
railway post offices. [39 U. S. C. 60S.] * * * 

A clerk of any grade of any classification of railway 
post offices, terminal railway post offices, transfer offices, 
or in the office of a division superintendent or chief 
clerk, may be transferred and assigned to any classifica¬ 
tion of railway post offices, terminal railway post offices, 
transfer offices, or to an office of a division superin¬ 
tendent or chief clerk under such regulations as the 
Postmaster General may deem proper. [39 U. S. C. 
624.] * * * 

B. Act of March 3, 1917, c. 162, 39 Stat. 105S. 1065: 

* * * That hereafter when railway postal clerks 
are transferred from one assignment to another because 
of changes in the service their salaries shall not be re¬ 
duced by reason of such change: * * * [39 U. S. C. 

632.] 


32 

C. Act of February 28. 1925. c. 368. 43 Stat. 1053,1061-1063. 

1064, 1065: 

Sec. 7. That the annual salaries of employees of the 
Railway Mail Service shall be as follows: * * * 

That railway postal clerks shall be divided into two 
classes, class A and class B. and into seven grades with 
annual salaries as follows: Grade 1. salary $1,900; grade 
2. salary $2,000: grade 3. salary $2,150; grade 4. salary 
$2,300; grade 5, salary’ S2.450; grade 6. salary’ $2,600; 
grade 7. salary S2.700. [39 U. S. C. 610]. * * * 

All original appointments shall be made to the rank 
of substitute railway postal clerk, and promotions shall 
be made successively at the beginning of the quarter 
following a total satisfactory service of three hundred 
and six days in the next lower grade. [39 U.S.C. 
611.] # * * 

Railway post-office lines shall be divided into two 
classes, class A and class B. and clerks assigned to class 
A lines shall be promoted successively to grade 4 and 
clerks in charge to grade 5. Clerks assigned to class B 
lines shall be promoted, successively to grade 5 and 
clerks in charge to grade 6: Provided, That lines in 
present class A shall be continued in class A. and lines 
in present class B shall be continued in class B. [39 
U. S. C. 617.] 

Terminal railway post offices shall be divided into 
two classes, class A and class B; those having less than 
twenty employees shall be assigned to class A. and 
those having twenty or more employees shall be 
assigned to class B. Clerks in class A terminals shall 
be promoted successively to grade 4. and clerks in charge 
of tours to grade 5. Clerks in class B terminals shall 
be promoted successively to grade 5. and clerks in 
charge of tours to grade 6. [39 U. S. C. 618.] 

Transfer offices shall be divided into two classes, class 
A and class B; those having less than five employees 
shall be assigned to class A and those having five or 
more employees to class B. Clerks in class A shall be 
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promoted successively to grade 4, and clerks in charge 
of tours to grade 5. Clerks in class B shall be promoted 
successively to grade 5. and clerks in charge of tours to 
grade 6. [39 U. S. C. 619]. * * * 

Sec. 11. * * * 

Whenever an employee herein provided for shall have 
been reduced in salary for any cause, he may be re¬ 
stored to his former grade or advanced to an inter¬ 
mediate grade at the beginning of any quarter following 
the reduction, and a restoration to a former grade or 
advancement to an intermediate grade shall not be 
construed as a promotion within the meaning of the 
law prohibiting advancement of more than one grade 
within one year. [39 U. S. C. 627]. * * * 

All employees herein provided for in automatic 
grades who have not reached the maximum grades to 
which they are entitled to progress automatically, shall 
be promoted at the beginning of the quarter following 
the completion of one years’ satisfactory service since 
their last promotion, regardless of any increases in 
salaries granted them by the provisions of this title. 
[39 U.S.C. 627]. * * * 

No employee in the Postal Service shall be reduced 
in rank or salary as the result of the provisions of this 
title. [39 U.S.C. 131]. 

D. Act of June 14, 1934, c • 522, 48 Stat. 962: 

Be it enacted by the Senate and House of Represent¬ 
atives of the United States of America in Congress 
assembled , That the terminal railway post office system 
shall be maintained for the purpose of handling and 
distributing mail not handled or distributed in railway 
post office lines or post offices, and the clerks in said 
terminal railway post offices shall be classified as railway 
postal clerks and progress successively to grade 4. 
Clerks in charge of terminals, tours, or crews consisting 
of less than twenty employees shall be of grade 5. 
Clerks in charge of terminals, tours, or crews consisting 
of twenty or more employees shall be of grade 6. When 
a terminal railway post office is operated in three tours 
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1 there shall be a relief clerk in charge: Provided, That 
the clerk in charge of terminals having seventy-five or 
more employees shall be of grade 7: Provided further, 
That no employee in the Postal Service shall be reduced 
in rank or salary as a result of the provisions of this 
Act. [39 U. S. C. 618a.] 

II 

Postal Laws and Regulations of the United States of Amer¬ 
ica, edition of 1932 (as amended): 

Sec. 10.1. The Postmaster General assigns to his 
office: The superintendence and government of the de¬ 
partment. and the appointment of the officers, clerks, 
and employees; * * * the determination of ap¬ 

peals from the action of the several Assistant Post¬ 
masters General; the promulgation of rules and 
regulations; * * * 

Sec. 12.1. To the Second Assistant Postmaster Gen¬ 
eral are assigned the authorization and management of 
the transportation of the domestic and international 
mails by means of railroads. * * * the authoriza¬ 
tion of payment of salaries to railway postal clerks 
* * *; the supervision of the Railway Mail Service, 
i * * * an( j the general supervision of the divisions of 

the Bureau. * * * 

Sec. 12. 4. The Division of Railway Mail Service, 
under the supervision of the general superintendent, is 
charged with the preparation of all regulations for the 
government of the Railway Mail Service, and of cases 
for the appointment, removal, transfer, promotion, and 
reduction of all officers of the service and railway postal 
clerks; * * * 

Sec. 2012. 1. Original appointments to the position 
of railway postal clerk shall be made by the Postmaster 
General under the civil-service rules and regulations. 

Sec. 2015. 1. Assignments of railway postal clerks 
to duty upon lines and in offices shall be made by the 
General Superintendent. 
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JAMES A. FARLEY, Postmaster General of the 

United States, 

Appellant, 

v. 

EDWIN H. ABBETMEIER, FRANK A. ABEL. 

et al., 

Appellees. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

The basic cause of this litigation is the interpreta¬ 
tion bv administrative officials of the Post Office De- 
•> 

partment of an Act of Congress which has been re¬ 
ferred to as the Terminal Reclassification Act, and 
action taken by such officials pursuant to that interpre¬ 
tation. That Act was approved June 14,1934 (48 Stat. 
962, 39 U. S. C. 618 a), at which time the appellees were 
employed as Railway Postal Clerks in terminal offices 
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i 

which had been designated as Class B offices, and had 
attained the status of Grade 5 clerks, pursuant to the 
Act of February 28, 1925 (43 Stat. 1062, 1063, 39 U. S. 
C. 610, 611, 618), and were receiving salary at the rate 
of $2,450.00 per annum, as provided by that statute. 1 

The so-called Terminal Reclassification Act limited 
future promotions of clerks in terminal offices to Grade 
4, but the following provision of that Act was intended 
to protect those clerks who had previously been pro¬ 
moted to Grade 5: 

‘‘Provided Further, That no employee in the Pos¬ 
tal Service shall be reduced in rank or salarv as a 
result of the provisions of this Act.” 

Certain officials of the Post Office Department, in 
charge of the affairs of the Railway Mail Service, there¬ 
after announced that the enactment of the Terminal 
Reclassification Act made it necessarv for that De- 
partment to remove all Grade 5 clerks from the termi¬ 
nal offices or reduce them in grade and salarv. Those 
officials have repeatedly taken the position that the 
Terminal Reclassification Act prevented the employ¬ 
ment of a Grade 5 clerk in terminal offices. 

Pursuant to that announced policy, the Post Office 
Department took action which ultimately resulted in 
the reduction to Grade 4 of most of the Grade 5 clerks 
employed in terminal offices at the time of the enact¬ 
ment of the Terminal Reclassification Act. The meth¬ 
ods by which the Department accomplished this objec¬ 
tive are not yet of record in this case but will be showm 
by the evidence which the appellees are prepared to pre- 

i. The statutes here referred to are set forth in full in appellant’s 

brief at pages 32-33. 


sent to the trial court at the final hearing of this cause 
and which has heretofore been presented to the court 
below in previous litigation which will be hereinafter 
mentioned. 

With a few exceptions, the appellees are now classi¬ 
fied as Grade 4 clerks and are receiving salary at the 
rate of $2,300.00 per annum. The exceptions noted are 
the cases of those clerks who have left the service by 
retirement or otherwise, and those clerks who have 
since been transferred to other assignments and are 
now classified as Grade 5 or Grade 6 clerks and are be¬ 
ing paid accordingly. Some of these changes, as the 
record shows, have occurred since the filing of this 
suit. 

The appellees seek, by this suit, an order compelling 
the Postmaster General to restore them to Grade 5 as 
of and from the dates of their respective reductions in 
grade, and to correct the records of the Post Office De¬ 
partment accordingly. 

Some knowledge of the factual and legal background 
of this case may be gained from a reading of the deci¬ 
sion of this court in the case of Farley v. Welch , 67 
App. D. C. 382, 92 F. 2d 533. 

Questions Involved. 

As viewed by counsel for the appellees, the questions 
presented for determination on this appeal are: 

1. Whether the Terminal Reclassification Act re¬ 
quired or authorized the Postmaster General, acting 
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through his subordinate officials, to reduce the appel¬ 
lees in grade and salarv. 

2. Whether the Postmaster General had authority, 
under any statutory provision, to reduce the appellees 
in grade and salarv without their consent. 

3. Whether the Postmaster General had authority, 
under any statutory provision, to reduce the appellees 
in grade and salary with or without their consent. 

4. Whether the appellees are pursuing the proper 
remedy to correct the wrong of which they complain. 

5. Whether the appellees are guilty ol‘ laches. 

Summary of Argument. 

I. The Terminal Reclassification Act did not au¬ 
thorize or require the Post Office Department to reduce 
the grade and salary of appellees, but was intended to 
protect their status as it existed prior to the enactment 
of that legislation. 

II. The appellees are not guilty of laches. 

III. The Postmaster General had no authority to 
reduce the appellees in grade and salary, with or with¬ 
out their consent. 

IV. This case has not become moot as to those ap¬ 
pellees who are no longer employed as Grade 4 clerks 
in terminal railway post offices. 
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V. The District Court has jurisdiction of this suit 
and of the claims asserted by the appellees. 

VI. Xo administrative remedy is available to ap¬ 
pellees. 

VII. This case involves a substantial issue of fact 
and is therefore not subject to dismissal under Rule 56 
of the Rules of Civil Procedure for the District Courts 
of the United States. 

VIII. The record shows that the appellees were, in 
fact, reduced in grade and salary as a result of the en¬ 
actment of the Terminal Reclassification Act, and in 
violation of its provisions. 

ARGUMENT. 

I. 

The Terminal Reclassification Act did not authorize 
or require the Post Office Department to reduce the 
grade and salary of appellees, but was intended to 
protect their status as it existed prior to the enact¬ 
ment of that legislation. 

We think it will be conceded by counsel for appel¬ 
lant that the Terminal Reclassification Act did not, by 
its terms, impose upon any official of the Post Office 
Department any duty or obligation to disturb the sta¬ 
tus of the Grade 5 clerks who were, on June 14, 1934, 
employed in the terminal railway post offices. Never¬ 
theless, the answer and affidavits which have been filed 
on behalf of the appellant in the court below indicate 
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clearly that the Postmaster General, and his subordi¬ 
nate officials, considered that this statute imposed such 
a duty, notwithstanding the fact that the terms of the 
statute clearly indicate that it was intended to affect 
only those terminal clerks who had not yet advanced 
to Grade 5. 

In contending that the Terminal Reclassification Act 
imposed upon officials of the Post Office* Department a 
dutv or obligation to transfer or reduce all terminal 
clerks who had theretofore attained Grade 5, the ap¬ 
pellant points (R. 19-22) to Senate Report Xo. 1162, 
73rd Congress, 2nd Session. That report on this leg¬ 
islation, when it was pending before the Senate, indi¬ 
cated (R. 19) that it was the intention of the Post Of¬ 
fice Department to eventually transfer to other posi¬ 
tions those Grade 5 clerks who were then employed in 
the terminal offices. However, the statute, as enacted 
by the Congress, made no provision for such transfers 
and included no language which could be construed as 
imposing on the Postmaster General any legal duty to 
transfer those Grade 5 clerks to other assignments. 
The Act did not disturb the power already vested in the 
Postmaster General, subject to certain limitations, to 
transfer clerks from one assignment to another: but 
to protect these appellees, and other clerks similarly 
situated, Congress stipulated in the Act that no clerk 
should suffer loss of rank or salary as a result of its 
enactment. (39 U. S. C. 618 a.) 

To emphasize the fact that the Postmaster General 
and his subordinate officials have erroneously con¬ 
strued and applied the Terminal Reclassification Act, 
in taking the position that that statute prevented the 
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employment of Grade 5 clerks in the terminal railway 
post offices, we point to the case of Welch v. Farley, 18 
F. Supp., 75; Aff. 67 App. 1). C. 382, 92 F. 2d 533. In 
that case, the court below ordered the Postmaster Gen¬ 
eral to promote the plaintiff to Grade 5 while he was a 
clerk employed in one of the terminal offices. If the 
position taken by the Postmaster General with respect 
to these appellees, and his construction and applica¬ 
tion of the Terminal Reclassification Act, were correct, 
the court deciding the Welch case would not have had 
the power and authority to take the action it did. 

The appellees do not contest, in this litigation, the 
right of the Postmaster General to transfer clerks from 
one assignment to another, subject to such rules and 
regulations as have been established for the Railwav 
Mail Service. In the cases of these appellees, however, 
it is noted that the Postmaster General did not exer¬ 
cise his authoritv of transfer. He did not even offer 
them positions in other assignments to which they 
might have been transferred. They were told, in ef¬ 
fect, that they must apply for transfers to other assign¬ 
ments, and that they would be reduced in grade if they 
failed to so apply. It was not possible for the Post 
Office Department to transfer to other assignments all 
of the Grade 5 clerks employed in terminal offices at the 
time of the enactment of the Terminal Reclassification 
Act, for there were not enough vacancies available. 
Referring specifically to the affidavit of Charles A. 
Dietz, which is attached to the motion for summary 
judgment (R. 25), it will be noted that this affidavit 
includes a rather elaborate chart, or table, containing 
information taken from the records of the Post Office 
Department (R. 28-32). That table is misleading and 
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fails to present a true picture of the situation which 
confronted the Post Office Department and the Grade 5 
clerks who were affected by the Department's erroneous 
application of the Terminal Reclassification Act, in that 
the figures shown in columns #2 and ip 4 do not include 
the total number of clerks affected but only such of 
them as happened to be plaintiffs in this proceeding. 

The pending suit does not present any questions of 
fact or law which have not been the subject of prior 
litigation. Prior to the filing of this suit, the court 
below had heard and entered judgments in five sim¬ 
ilar suits, referred to in the complaint (K. 9). It is 
practically admitted by the answer of the appellant (R. 
18) that the claims of the appellees herein are similar 
in law and fact to those of the five clerks whose suits 
below resulted in judgments granting to them precisely 
the same relief sought by the appellees in the pending 
action. 

In the five previous suits, the trial court made find¬ 
ings of fact and stated conclusions of law which com¬ 
prise the only previous judicial determination of the 
questions of fact and law which are again in issue in 
this suit. A copy of the Findings of Fact and Conclu¬ 
sions of Law filed by the court below in one of those 
five previous suits is set forth in the Appendix. We 
do not contend that the legal conclusions stated by the 
court below in that suit are binding upon this court on 
this appeal, but we do feel that they are entitled to seri¬ 
ous consideration bv this court in view of the fact that 
no appeal was taken from those previous decisions of 
the court below, which were rendered after a full hear¬ 
ing on the merits. 
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II. 

The appellees are not guilty of laches. 

In this case, the time which elapsed after the right 
of action accrued in individual cases, up to the date 
this suit was filed, varies from one rear to three and 
one-half years. Under some circumstances, such de¬ 
lay would constitute laches and the claims of the ap¬ 
pellees would be barred. However, it is a well-estab¬ 
lished principle of law that mere lapse of time does 
not give rise to a defense of laches. This principle is 
stated in 10 R. C. L. 396, as follows: 

“Laches, in legal significance, is not mere delay, 
but delay that works a disadvantage to another.” 

The appellant in this case has not shown, and certainly 
the complaint does not show, that the appellant or the 
Government has been prejudiced by such delay as has 
occurred in this case. Only by a most adroit recita¬ 
tion of facts (R. 27-32), contained in an affidavit of an 
official of the Railway Mail Service, are counsel for 
the appellant able to draw an inference that the Gov¬ 
ernment may have been prejudiced by the delay. To 
support that inference, recourse must be had to con¬ 
jecture as to what might possibly have transpired, in 
the transfer and assignment of employees of the Rail¬ 
way Mail Service, if the appellees had not been unlaw¬ 
fully reduced in grade or if they had sooner filed this 
suit. 

In support of their contention that the right of action 
of the appellees is barred by the principle of laches, 
counsel for the appellant, in their brief at pages 15-18, 
have cited several cases in which suits were filed by dis- 
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charged Government employees, and in which the 
courts dismissed the suits on the ground of laches. 
Typical of those cases is that of Cromwell v. Doyle, 69 
App. I). C. 215, 99 F. 2d 448, in which this court held: 

“When a public official is unlawfully removed from 
office * * * obvious considerations of public policy 
make it of first importance that lie should prompt¬ 
ly assert his rights, to the end that if his conten¬ 
tion be justified the Government service may be 
disturbed as little as possible and that two salaries 
shall not be paid for a single service.” 

Obviously, such authorities as that case have no appli¬ 
cation here. These appellees were not discharged. 
They have continued to perform the duties of their re¬ 
spective offices. It is admitted by the answer of the 
appellant (R. 11) that these appellees, after their re¬ 
duction to Grade 4, continued to perform the same du¬ 
ties which they had performed as Grade 5 clerks. If 
it be true, and in the consideration of this question it 
must be assumed to be true, that there was no authority 
in law for the reduction of these clerks to Grade 4 and 
that no provision of the law prevented the Postmaster 
General from allowing these clerks to remain in the 
terminal offices at Grade 5 until they should retire, re¬ 
sign, or die, then it cannot be said that the Government 
has been prejudiced by the fact that these appellees 
delayed the filing of their suit until after the determi¬ 
nation by the court below of the suits below by their 
five fellow employees. The facts shown by the record 
in this case cannot be stretched so as to reach any dif¬ 
ferent conclusion. 

On the question of laches, the case of U. S. ex rel. 
Welch v. Farley, 18 F. Supp., 75; Aff. 67 App. D. C. 
382, 92 F. 2d 533, is again in point. In that case, the 
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petitioner had not been reduced in grade, but com¬ 
plained that, due to an unlawful application of the 
Terminal Reclassification Act (39 U. S. C. 618 a), his 
promotion to grade 5 had been unlawfully withheld 
from him. lie contended, and the court held, that he 
became entitled to be classified in Grade 5 on July 1, 
1933. His suit was filed on October 21, 1936, more 
than three years after his cause of action first accrued. 
Notwithstanding that delay, the court ordered the Post¬ 
master General to promote Welch to Grade 5 as of, and 
from, July 1, 1933. It is significant to point out that, 
following the decision of this court in the Welch case, 
the Post Office Department, by administrative action, 
granted retroactive promotions to several hundred 
clerks whose cases were similar to that of Welch, and 
caused each of them to be paid the salary which had 
been improperly withheld from them for a period of 
more than three years. 


III. 

The Postmaster General had no authority to reduce 
the appellees in grade and salary, with or without 
their consent. 

It has become well settled that where Congress has 
by law established and specified a certain salary for 
a certain position in the Government service, no Gov¬ 
ernment official mav reduce that salarv, nor mav the 
employee and the appointing authority effectively stip¬ 
ulate that it shall be so reduced. The law under which 
these clerks were originally promoted to Grade 5 did 
not make their promotion a matter of discretion on the 
part of officials of the Post Office Department, but 
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made such promotion mandatory and automatic, con¬ 
ditioned only upon satisfactory performance of duty. 
Congress, in its wisdom, had decided that such clerks, 
who had performed satisfactory service for a certain 
period of years, should be classified in Grade 5 and 
should be paid $2,450.00 per year. As shown by the 
authorities cited below, the Postmaster General had 
no authority, with or without the consent of the appel¬ 
lees, to reduce the salaries of the appellees. 

The principle stated above has been upheld in many 
cases, including the following: 

Glavey v. U. 182 U. S. 595, 21 S. Ct. 891. 

Miller v. V. S., 103 F. 413. 

Geddes v. U. S., 38 C. Cls. 428. 

Hartman v. U. 8'., 40 C. Cls. 133. 

Dyer v. U. S„ 20 C. Cls. 16(5. 

Ada ms v. U. S., 20 C. Cls. 115. 


In the case of Miller v. U. S ., supra, which is cited 
with approval by the Supreme Court in the Glavey 
case, supra , the court said (p. 415): 

“Any bargain whereby, in advance of his appoint¬ 
ment to an office with a salarv fixed bv legislative 
authority, the appointee attempts to agree with 
the individual making the appointment that he 
will waive all salary or accept something less than 
the statutory sum, is contrary to public policy, and 
should not be tolerated by the courts. * * # (p. 
416). And, if public policy prohibit such a bargain 
in advance, it would seem that a court should be 
astute not to give effect to such illegal contract 
by indirection, as by spelling out a waiver or 
estoppel. ’ ’ 

It should be made clear that the appellees do not 
admit that they voluntarily entered into any bargain 
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whereby they consented to accept salary in an amount 
less than that to which they were entitled under the 
law. They contend, and allege in their complaint, 
that their reductions in grade and salary were effect¬ 
ed without their consent. However, in view of the 
authorities cited above, it can be said that, even if the 
appellees had consented to a reduction in grade and 
salarv, their consents would be a nullity and would not 
have conferred upon the appellant the right to order 
them so reduced. The appellant contends, in his an¬ 
swer and in his brief, that certain of the appellees 
made a bargain, with him or his subordinate officials, 
wherebv thev agreed to a reduction in grade and salarv 
to a level below that to which they were rightfully 
entitled under the law, in return for which, according 
to the appellant’s version of the facts, he agreed to 
refrain from transferring them to other assignments. 
Bearing in mind the fact that these appellees could, un¬ 
der the law, have been allowed to remain undisturbed 
in their status as Grade 5 terminal clerks, and that 
the threat of transfer, under which the appellant says 
he obtained the “consents,” was one which the law 
did not require the appellant to make, it can readily 
be seen that the “bargains” upon which the appellant 
sees fit to rely in this litigation are contrary to public 
policy and bring this case within the rule laid down by 
the authorities cited above. 

IV. 

This case has not become moot as to those appellees 
who are no longer employed as Grade 4 clerks in ter¬ 
minal railway post office. 

Counsel for the appellant have pointed out the fact 
that several of the appellees are no longer employed 
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in the Railway Mail Service, and that a few of them 

have recently been promoted to Grade 5 or Grade 6. 

It is contended on behalf of the appellant that such 

appellees are not entitled to any relief in this action. 

On behalf of such appellees,we respectfully submit that 

if they, like the other appellees in this action, had a 

cause of action when thev were unlawfully reduced in 

« •> 

grade and salary, such cause of action was not destroy¬ 
ed by their subsequent separation from the service or 
promotion. In each of these instances, there was a 
period during which each of these appellees was en¬ 
titled to be classified and paid as a Grade 5 clerk but 
Was actually classified and paid as a Grade 4 clerk. 
They seek an order commanding the Postmaster Gen¬ 
eral to change their classification, and the appropriate 
records, for the period in question. Surely, in the 
cases of those individuals who have been subsequently 
promoted to Grade 5 or Grade 6 (some of them since 
the filing of this suit), it cannot be seriously contended 
that the Post Office Department, by ordering such 
promotions, can deprive the appellees of the right to 
have their grievances heard by this court. 

As to these appellees this suit is not, as contended by 
counsel for the appellant, merely a suit for the re¬ 
covery of money. They ask only that the appellant be 
required to rescind the action by which he ordered 
them reduced in grade. After their grievances have 
been remedied by that action, they will have no dif¬ 
ficulty in obtaining payment of the money which is due 
them, by appropriate action in the General Accounting 
Office. They do not, and we concede that they could 
not, ask the court below to order the Postmaster Gen¬ 
eral to pay them the salary which has been withheld 
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from them as a result of their unlawful reduction in 
grade. Furthermore, until the Postmaster General, 
as a result of this litigation or voluntary action on his 
part, has corrected the records of his Department so 
as to show and carry these appellees as Grade 5 clerks 
for the periods in question, this group of appellees 
could not successfully maintain actions in the Court of 
Claims for the recovery of the salary which is due 
them. Morey v. U. S., 35 C. Cls. 603, 605. 

It follows, therefore, that these appellees, whose 
status has been changed since their cause of action first 
accrued, by promotion, resignation, or retirement, are 
pursuing the proper remedy and the only reined}’ 
which is available to them. 

V. 

The District Court has jurisdiction of this suit and 
of the claims asserted by the appellees. 

Although the writ of mandamus, as such, has been 
abolished, the relief formerly obtainable by that writ 
is still available, and the substantial rights of the par¬ 
ties to this suit have not been altered by the adoption 
of the Rules of Civil Procedure for the District Courts 
of the United States. The case of Welch v. Farley , 
supra, is ample support for the contention of the ap¬ 
pellees that the court below properly has jurisdiction 
of a case of this nature. 

The statutes which are involved in this case, and 
the rights and duties imposed by them on the parties 
to this litigation, are clear and unambiguous. To bor- 
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row the language used by the late Mr. Justice Cox in 
his well-considered opinion in the Welch case, it may 
well be said that the statutes here involved “seem so 
plainly to ^escribe the duties of the Postmaster Gen¬ 
eral * * * as to be free from doubt and equivalent to a 
positive command.” 


VI. 

No administrative remedy is available to appellees. 

i It is contended on behalf of the appellant that the 
jurisdiction of the court below cannot be properly 
invoked by the appellees because they have not ex¬ 
hausted administrative remedies available to them. 
Appellant’s brief, however, is very vague in its refer¬ 
ence to the administrative remedies which are avail¬ 
able to the appellees in this instance. 

In support of their contention on this subject, coun¬ 
sel for the appellant state that the appellees could and 
should have asked the Postmaster General to correct 
the wrong which had been done to them, before resort¬ 
ing to litigation. 


It is apparent from the answer (R. 11) and the affi¬ 
davit (R. 17-18) of the appellant that the reduction 
of the appellees in grade and salary was effected at his 
direction and under his supervision, although his 
counsel, in their brief at page 19, appear to place the 
blame for this action on the shoulders of the Second 
Assistant Postmaster General. It matters not which 
particular official of the Post Office Department was 
actually responsible for the policy which resulted in 
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the unlawful reduction of the appellees, for it is enough 
to know that the action was taken by virtue of authori¬ 
ty which the appellant claims was vested in him by 
statute. 

Under the circumstances it is hardly reasonable to 
contend that the appellees could expect to have their 
grievances remedied by an appeal to the official whose 
policies and orders caused those grievances. Further¬ 
more, the answer and all of the affidavits filed on be¬ 
half of the appellant, show very clearly that the appel¬ 
lant is not, and has never been, willing to give to the 
appellees the relief which they seek by this litigation. 
It cannot be said, with fairness, that an administra¬ 
tive remedy w*as available to the appellees. U. S. ex 
rel. Aetna Ins. Co. v. Auditors of Toivn of Brooklyn, 
8 F. 473; U. S. ex rel. Masslich v. Saunders, 124 F. 
124. 


But counsel for the appellant make the further con¬ 
tention that an additional means of obtaining relief 
through administrative action has been opened to the 
appellees by the answer of the appellant (R. 12) in 
which he states: 

• * that it has been decided that if and when 
each or any of the plaintiffs herein (but within a 
reasonable time hereafter) submits to the Post 
Office Department a statement under oath to the 
effect that he or she did not freely, and without 
compulsion, choose to remain in the terminal at 
Grade 4 rather than be transferred to a Grade 5 
vacancy out of the terminal, such plaintiff will be 
restored to Grade 5 without the necessity of fur¬ 
ther action upon his or her part and will be trans¬ 
ferred to Grade 5 position out of the terminal as 
soon as a vacancy arises; provided that any such 
restoration will not be intended or considered to 
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constitute a waiver of any defense which either 
the United States or this defendant may have as 
to any claim for compensation, in addition to that 
which the plaintiffs have received , for past serv¬ 
ices, including the defense stated as the Fifth De¬ 
fense hereof; * # V’ (Emphasis ours.) 

It is apparent, from the above quoted portion of the 
appellant’s answer, that he does not offer to give the 
appellees complete relief, as is inferred by his counsel 
in their brief. Surely, it cannot be said that the ap¬ 
pellant, by now offering to give to the appellees only 
partial relief, after suit has been filed, can deprive the 
court below of its jurisdiction of this case and its 
power to give to the appellees the complete relief to 
which thev are entitled. 

On this question, however, counsel for the appel¬ 
lant contend, in their brief at pages 24 and 25, that 
the court below does not have power to order the Post¬ 
master General to make retroactive restorations of the 
appellees to Grade 5. Calling attention to the fact 
that the authorities there cited by appellant’s counsel 
are not applicable here, because the appellees are not 
discharged Government employees, we again cite the 
case of Welch v. Farley, supra . In the Welch case, as 
has been pointed out, the court ordered the plaintiff 
promoted to Grade 5 as of and from a date which pre¬ 
ceded by more than three years the filing of his suit. 

But we must assume that the appellant is acting in 
good faith in offering to restore most of the appellees 
to Grade 5, upon submission by them to him of mere 
individual affidavits stating that they did not volun¬ 
tarily consent to be reduced to Grade 4, even though 
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he does not thereby offer to give them complete re¬ 
lief and we cannot contend that he makes that offer, 
in his answer, merely for the purpose of defeating 
this action. If the appellees are entitled to the relief 
which, according to the brief filed by his counsel, he is 
so willing to give to the appellees, why are they not 
entitled to the same complete relief which was granted 
to their five fellow employees by the court below in the 
previous suits (R. 9) ? And if he be so willing to grant 
even partial relief to the appellees, how can his coun¬ 
sel now seriously contend that these appellees are with¬ 
out right or remedv in this suit? 

VII. 

This case involves a substantial issue of fact and is 
therefore not subject to dismissal under Rule 56 of 
the Rules of Civil Procedure. 

Rule 56 (c), of the Rules of Civil Procedure for the 
District Courts of the United States, provides in part 
as follows: 

“The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show 
that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a 
matter of law.” 

The rule itself is clear and specific enough, but it has 
been held, in a number of cases, that a motion for 
summary judgment cannot be granted if there is a 
“genuine issue as to a material fact,” and if it does 
not appear that a trial of the action “will be a useless 
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form.” Nickels on v. Nestles, 107 F. 2d 17; Ottinger v. 
General Motors, 27 F. Supp. 508, 510; Saunders v. 
Higgins, 29 F. Supp. 326, 32S; Boerner v. United 
States, 26 F. Supp. 769, 770. 

It is admitted by counsel for the appellant, in their 
brief at page 8, that there is a material issue of fact 
in this case. The appellees contend, and allege in 
their complaint, that they never consented to be re¬ 
duced from Grade 5 to Grade 4. This allegation of the 
appellees is denied by the appellant in his answer (R. 
10-16), in which he stated, in effect, that the appellees 
consented to be reduced from Grade 5 to Grade 4 and 

i 

that they willingly agreed to have their salaries cor¬ 
respondingly reduced. This, as appellant's counsel 
concede, is an issue of fact which has not yet been de¬ 
cided in this case; although the appellant, by offering 
to restore a majority of the appellees to Grade 5, 
practically concedes that the appellees’ position is 
sound. 

Under the provisions of Rules 7 (a) and 8 (d), of 
the Rules of Civil Procedure, all of the averments of 
the appellant’s answer must, at this stage of the pro¬ 
ceedings at least, be taken as denied or avoided. Un¬ 
der the provisions of Rule 56 (c), the court below could 
not hold that there was no material issue of fact, in 
the face of the allegations made in the appellees’ com¬ 
plaint. and the denial of those allegations by the ap¬ 
pellant’s answer and the affidavits which accompanied 
his motion for summary judgment. 

It should be noted that the affidavits filed in support 
of the appellant’s motion for summary judgment (R. 
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16-35) do not, for the most part, conform to the re¬ 
quirements of Rule 56 (e), which provides, in part, as 
follows: 

“Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such 
facts as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent to 
testify to the matters stated therein. Sworn or 
certified copies of all papers or parts thereof re¬ 
ferred to in an affidavit shall be attached thereto 
or served therewith.’’ 


VIII. 

i 

The record shows that the appellees were, in fact, 
reduced in grade and salary as a result of the enact¬ 
ment of the Terminal Reclassification Act, and in 
violation of its provisions. 

Even if we should disregard the appellees’ complaint 
and all of the facts alleged therein, and consider only 
the appellant’s answer and all of the affidavits filed on 
his behalf in support of the motion for judgment, we 
can come to only one conclusion as to the origin of this 
controversy. It is clear that the Terminal Reclassifica¬ 
tion Act resulted in the reduction of the appellees in 
grade and salary. It will be conceded that, but for 
that legislation, the appellees would still be classified 
as Grade 5 clerks in the terminal railway post offices, 
and it is apparent that their reduction in grade violated 
the provisions of that statute, which stated: 

“That no employee in the Postal Service shall be 
reduced in rank or salary as a result of the pro¬ 
visions of this Act.” 
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Conclusion. 

In view of the entire record presented on this ap¬ 
peal, we respectfully submit that the action of the 
court below, in refusing to grant the appellant’s mo¬ 
tion for summary judgment, was proper and should 
be affirmed. 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepixger, 
Attorneys for Appellees. 


23 


APPENDIX. 

IN THE 

DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 


UNITED STATES, on Relation 
of LOUIS A. RICCI, 

Plaintiff , 
vs. 

JAMES A. FARLEY, Postmas¬ 
ter General of the United 
States, 

Defendant. 


At Law No. 6966b. 


Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT. 

This cause having come on for final hearing at this 
Term, on issues made by the pleadings filed herein by 
the parties to this cause, the Court, after hearing the 
evidence adduced by the respective parties hereto, 
makes the following findings of fact: 

1. That the plaintiff, Louis A. Ricci, is a citizen 
of the United States and a resident of the State of 
New York. 

2. That the defendant, James A. Farley, is a citizen 
of the United States residing in the District of Colum- 
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bia and is sued as Postmaster General of the United 
States. 

3. That the plaintiff is, and for many years prior 
hereto has been, an employee of the United States in 
the Railway Mail Service, having been appointed to 
the position of Railway Postal Clerk in July, 191S; 
that subsequent to his said appointment, and in ac¬ 
cordance with the statutes regulating the appointment 
and advancement of railway postal clerks (Act of 
February 28, 1925, 43 Stat. 1062), plaintiff progressed 
in rank and salary until, on or about January 1, 1925, 
he was promoted to Grade 5, and his salary fixed at 
Two Thousand four hundred fifty dollars ($2450.00) 
per annum, pursuant to the provisions of said statutes, 
he having theretofore performed a total satisfactory 
service of Three hundred six (306) days in the next 
lower grade; that plaintiff was then, since that date 
has been, and now is, employed in the West Side Ter¬ 
minal Railway Post Office, New York, New York, 
which office was, prior to June 14, 1934, known and 
designated as a Class B Terminal. 

4. That, having been promoted to Grade 5, as 
aforesaid, plaintiff continued to render satisfactory 
service as a Railway Postal Clerk and received 
salary, in accordance with the applicable provisions 
of law, at the rate of Two thousand four hundred 
fifty dollars ($2450.00) per annum, from July 1, 1925 
until October 31, 1935. 

5. That on or about November 1, 1935 the defend¬ 
ant did, through his subordinate officers and agents, 
cause the plaintiff to be demoted and reduced to Grade 
4, and the plaintiff has, since November 1, 1935, been 
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classified on the records of the Post Office Department 
as a Grade 4 Railway Postal Clerk and has, since 
that date, received salary at the rate of Two thousand 
three hundred dollars ($2,300.00) per annum; that the 
plaintiff lias, since his said reduction, been required to 
perform the same work and duties, pursue the same 
studies, and meet the same requirements and condi¬ 
tions, as were required of him prior to November 1, 
1935, when he was classified as a Grade 5 Railway 
Postal Clerk. 

6. That, prior to November 1, 1935, and prior to 
his said reduction in grade, plaintiff was, by his 
superior officers in the Railway Mail Service, offered 
an opportunity to apply for transfer to duty at the 
office of the Railway Mail Service located at the Air 
Mail Field, Newark, New Jersey, and plaintiff was 
informed by his said superior officers that he could 
retain his rating and classification as a Grade 5 clerk 
by applying for and accepting a transfer to duty at 
said Air Mail Field; that under the rules and regula¬ 
tions promulgated by the Post Office Department, then 
in force and effect, plaintiff could not have accepted 
said transfer, or change of assignment, without suf¬ 
fering loss of rank, contrary to the provisions of the 
Act of Congress approved June 14,1934 (48 Stat. 962). 
and plaintiff therefore declined to apply for such 
transfer; that plaintiff was informed by his superior 
officers in the Railway Mail Service that his reduction 
in grade was caused by his failure to apply for trans¬ 
fer to said Air Mail Field; that the rank of a Railway 
Postal Clerk is determined by his salary grade, his 
service seniority (which is determined by his length 
of service in the Railway Mail Service), and his line 
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seniority (determined by his length of service in a 
particular place or office); that the line seniority of a 
Railway Postal Clerk is an important factor in the 
promotion of clerks to supervisory positions within a 
particular office, and is the determining factor in the 
choice or assignment of working hours and duty as¬ 
signments; that if plaintiff had applied for, and ac¬ 
cepted, a transfer to duty at said Air Mail Field, he 
would have suffered the loss of the high rank and line 
seniority which he had acquired by his service of 
seventeen (IT) years in the West Side Terminal Rail¬ 
way Post Office, in New York City. 

7. That the plaintiff did not consent to be reduced 
in grade, and said reduction in grade was not in any 
way voluntary on his part; that the plaintiff has al¬ 
ways rendered satisfactory service as a Railway Postal 
Clerk, and his said reduction in grade was not caused 
or occasioned by any misconduct or fault of the plain¬ 
tiff. 

8. That the allegations of the petition, filed herein 
by plaintiff, have been proved substantially as alleged. 

CONCLUSIONS OF LAW. 

Based upon the foregoing findings of fact, the Court 
states its conclusions of law as follows: 

1. The Act of Congress approved June 14, 1934 
(48 Stat. 962; U. S. Code, Title 39, sec. 618a) does not 
permit the reduction, in rank or salary grade, of Rail¬ 
way Postal clerks employed in terminal railway post 
offices, who had become entitled to promotion to Grade 
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5 prior to June 14, 1934; that said Act of Congress 
was not intended to affect the positions or salary 
grades of such Railway Postal clerks; that said Act 
of Congress did not require the Postmaster General of 
the United States, or his subordinate officials, to trans¬ 
fer such clerks out of the terminal railway post offices 
or reduce them in rank or salary grade. 

2. That the reduction of the plaintiff from Grade 
5 to Grade 4, on or about November 1, 1935, was unlaw¬ 
ful and contrary to the provisions of said Act of Con¬ 
gress approved June 14, 1934. 

3. That said reduction in grade has, since Novem¬ 
ber 1, 1935, deprived the plaintiff of salary to which 
he is entitled according to law. 

4. That the plaintiff is entitled to be restored to the 
status of a Grade 5 Railway Postal clerk, as of and 
from November 1, 1935. 

5. That the prayers of the plaintiff’s petition 
should be granted. 


DANIEL W. O’DONOGHUE, 
Justice. 
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No. 7546— Special Calendar 

James A. Farley, Postmaster General of the United 

States, appellant 

v. 

Edwin H. Abbetmeier, Frank A. Abel, et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S REPLY BRIEF 


I 

Appellees* contention as to involuntary reductions 

It is conceded that the Post Office Department was not au¬ 
thorized by the Terminal Reclassification Act of June 14, 
1934, c. 522. 48 Stat. 962 (39 U. S. C. 618a), to reduce any clerk 
in grade or salary without his consent, therefore it is not 
necessary to discuss the statements in the appellees’ brief 
(pp. 3-5) upon that subject. 

It is submitted that it is immaterial whether or not the 
instructions to transfer Grade 5 clerks from the terminals' 
(R. 34-35) were required by the Act. They were issued 

(l) 
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pursuant to an administrative plan clearly authorized by law 
(see R. 17) and, in effect, approved by the Congress (see 
R. 19). This subject will be touched upon again in connection 
with subsequent points. 

The appellees’ statement (at p. 7) that the plaintiffs were 
told, in effect, that they must apply for transfers or be reduced, 
is entirely de hors the record, and even if it were true, it is 
clear that such action was not authorized by the appellant 
(see R. 17-1S, 34r-35). See pp. 7-8 and 18 of our prior brief. 

Farley v. Welch 

Throughout their brief the appellees rely upon the case of 
Farley v. Welch, 67 App. D. C. 382. 92 F. 2d 533. However, 
not one of the questions in the instant case was either pre¬ 
sented in the arguments and pleadings or decided by the Court 
in that case, nor is the reasoning of the Court in any way 
inconsistent with the appellant’s position. 

So far as disclosed by the record in the Welch case (No. 
6948. October Term. 1936) the claim of the plaintiff might 
have been prosecuted diligently through administrative chan¬ 
nels from the time the right arose until the administrative 
decision complained of was finally made by the Postmaster 
General. The record does not show the exact period of time 
which elapsed between the decision and the filing of the peti¬ 
tion, but the dates shown do not suggest that an unreasonable 
delay occurred. Fundamentally the case was not a back- 
salary suit, and plainly the present question of statutory con¬ 
struction was not before the Court. Indeed the reasoning of 
the opinion is favorable to the appellant’s arguments. 

However, if it be assumed that any such question could 
have been raised in the Welch case, it is clear that “Questions 
which lurk in the record, neither brought to the attention of 
the Court nor ruled upon, are not to be considered as having 
been so decided as to constitute precedents” (Webster v. Fall, 
266 U.S. 507, oil). 

Ricci v. Farley 

! The appellees appear to state (p. 8) that the five previous 
cases decided by the District Court involved the questions 
presented for decision on this appeal. However, examination 
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of the findings and conclusions in the case of Ricci v. Farley 
set forth in the Appendix to the appellees’ brief will disclose 
that none of the questions were expressly passed upon therein. 
The fact is that the only defense involved in the instant ap¬ 
peal which was raised in the Welch case is the defense of 
laches, and as to that, no showing that the delay operated to 
the Government’s financial detriment was made. The Court- 
found that the plaintiff had been reduced without his consent 
(Fdg. 7. p. 26). hence the Court had no reason to. nor did it, 
pass upon the appellees’ contention that voluntary reclassifica¬ 
tions were not permissible under the Act. 

However, in finding No. 6 (p. 25) the District Court ap¬ 
pears to have reached the conclusion that a clerk’s “rank” 
under the Act includes his so-called seniority standing. While 
it has not been suggested either in the pleadings or the argu¬ 
ments that this finding is relevant to the instant case, since 
it has been brought to the Court’s attention we feel that we 
should make available to the Court a statement of the appel¬ 
lant's views as to that question. Such statement is set forth 
in the Appendix, commencing at p. 17. injra. 

II 

The contention that appellees are not guilty of laches 

It is submitted that the distinction which the appellees (at 
pp. 9-10) seek to draw between the cases cited in appellant’s 
brief (pp. 14-18) and the present case is not sound in principle. 
The administrative order (R. 34^-35) that all Grade 5 clerks 
be transferred from the terminals had received the prior ap¬ 
proval of the Congress (see R. 19) and an argument that it 
need not have been issued is of no greater force than would 
be an argument that the Congress need not have enacted 
legislation. Obviously valid administrative actions are en¬ 
titled to as much respect in this connection as legislative 
enactments, and plainly the delay is equally detrimental to 
the Government. The Government was as much prejudiced 
by the plaintiff’s delay whether the order was permissive or 
whether required by the statute. 

Also, the appellees are plainly wrong in stating (pp. 7-S) 
that the table in the Dietz affidavit (R. 27-32) is misleading 
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because columns #2 and #4 include only the plaintiffs and 
do not include other clerks who were reclassified to Grade 4. 
Even if it be assumed that none of the clerks could lawfully 
have elected to remain in the terminals at Grade 4. the in- 
forination given in column #6 of the same table shows that 
all the clerks who were reclassified prior to the Welch case 
could have been transferred by September 1936. and that the 
last of the Welch case group could have been transferred in 
April 1938. Therefore, even if the appellees 7 interpretation 
of the Act should be held to be correct, it is plain that their 
delay will have occasioned financial detriment to the United 
States if they should succeed in obtaining the relief which they 
demand. 

Moreover, while the fact that the financial detriment is 
demonstrable “renders the application of the doctrine of 
laches . . . peculiarly appropriate 77 (Arant v. Lane , 249 U. S. 
367, 372), the “unreasonable delay in bringing the action 77 is 
“of itself sufficient to justify refusing the writ 77 (Caswell v. 
Morgenthau , 69 App. D. C. 17, 98 F. 2d 296, 298). 

Ill 

The contention that no administrative remedy is available 

At page 16 of appellees 7 brief it is suggested that the appel¬ 
lant’s brief “is very vague in its reference to the administra¬ 
tive remedies which are available to the appellees.” It is 
difficult to understand what is meant by this statement unless 
it means that there is no indication of the procedural steps 
required to be taken by the clerks in order to bring their griev¬ 
ances to the attention of the Postmaster General. As to 
this, the departmental regulations prescribe no technicalities 
of procedure in connection with administrative appeals and 
the Court may correctly assume that there are none. How¬ 
ever, to reassure the Court and counsel upon this point we in¬ 
clude in the Appendix (p. 20, infra) a copy of a letter from the 
Postmaster General upon that subject. 

It is contended, in effect (appellees 7 brief, pp. 17-18), that 
the fact that the appellant has set up administrative machin- 
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ery whereby the majority of the appellees, by furnishing the 
Post Office Department with— 

a statement under oath to the effect that he or she did 
not freely and without compulsion elect to remain in 
the terminal at Grade 4 rather than be transferred to 
a Grade 5 vacancy out of the terminal, will be restored 
to Grade 5 with the same force and effect as if he or 
she had never been reclassified in Grade 4> with the 
exception that such restoration will not be intended or 
considered to constitute a waiver of any defense which 
the United States would otherwise have as to any 
claim for compensation in addition to that which the 
plaintiffs will have received for services performed by 
them prior to the beginning of the quarter in which 
such restoration is made (R. 18) [italics supplied]— 

discloses a disposition on the part of the appellant which 
would render the taking of an administrative appeal a futile 
proceeding. It is further contended that such restoration is 
not the complete relief to which the appellees are entitled, 
although it is expressly conceded (brief, pp. 14-15) that the 
District Court is without jurisdiction to order the payment of 
back salaries. The contention seems to be. therefore, that the 
Postmaster General is under a ministerial duty to take action 
which would have the effect of waiving the Government’s de¬ 
fenses to their back-salary claims; that it is evident that he 
is not disposed to do so; and, therefore, it would be futile to 
seek administrative relief. 

Of course the reason for the limitation is clear. The ap¬ 
pellant has concluded that if the plaintiffs were in fact coerced 
in the matter of their election to remain in the terminals at 
Grade 4, it is in the interest of justice and sound administra¬ 
tive policy to restore them to Grade 5. However, as the 
Supreme Court has said, payments of money on back salary 
which would duplicate payments already made to others be¬ 
cause of the plaintiffs’ tardy assertion of their claims, would 
not be in the interest of justice or of sound public policy. 
Therefore, the restoration of any such clerk will be made pur¬ 
suant to Section 11 of the Act of February 28, 1925, c. 368, 
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43 Stat. 1053 (39 U. S. C. 627; appellant’s prior brief, p. 33), 
“with the same force and effect as if he or she had never been 
reclassified in Grade 4” (R. 18) excepting only the Govern¬ 
ment's defenses to a back-salary claim. 

However, if any of the plaintiffs does have a valid excuse for 
the delay in his case, and if it is the duty of the Postmaster 
General to take any different action therein, nothing which 
has been done or said has deprived such clerk of his right to 
an appeal to that officer and it is not to be assumed that the 
appellant would reach an erroneous decision in such case. 

Thus the argument for the appellees comes to the proposi¬ 
tion that they are entitled to retroactive restoration of salary’ 
even if they voluntarily elected to remain in the terminals at 
Grade 4 and even if there is no valid excuse for their long 
delay in asserting their claims. It is submitted that the public 
interest in orderly administration requires Government em¬ 
ployees to take the comparatively simple step of requesting 
department heads to grant desired administrative relief before 
the courts are called upon to compel them to do so. 

IV 

The contention that the case is not moot 

At page 13 of the appellees’ brief it is argued that the case 
is not moot as to clerks who are no longer attached to terminals 
at Grade 4. The contention seems to be that the Court 
should order retroactive restoration even though its only 
effect would be to adjudicate a back-salary claim against the 
United States. This contention is sufficiently answered at 
pages 22-25 of appellant’s brief. 

It is further argued (p. 14) that the appellant should be 
“required to rescind action by which he ordered them reduced 
in grade." Aside from the fact that there is no such prayer 
in the complaint (see R. 10). it is clear that the appellant 
has never issued such an order (see R. 17-1S, 3^35). 

It is further contended (p. 15) that until the appellant has 
corrected his records to show the appellees as Grade 5 clerks 
for the periods in question, they are without remedy in the 
Court of Claims and Morey v. United States, 35 C. Cls. 603, 
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is cited for that proposition. However, that case merely holds 
that one who has not yet been promoted to a higher office 
cannot sue for its emoluments. The theory of the present 
plaintiffs is. and must be. that it is the appellant's ministerial 
duty to make the book corrections mentioned because, as a 
matter of law, they are and have been Grade 5 clerks from 
the dates of their original promotions to that Grade. Cf. 
Farley v. Welch, 67 App. D. C. 3S2. 92 F. 2d 533. 537. If that 
theory were correct, each of the cases cited at page 12 of 
appellees’ brief would be authority for the proposition that 
no new appointment or book correction would be required in 
order to maintain a salary suit. It is not to be assumed that 
the Court of Claims would be less likely than this Court to 
agree with the plaintiffs’ theory. 

V 

The contention that voluntary reclassifications were 

prohibited by law 

It was pointed out in appellant’s original brief (p. 27-28) 
that the decisions in the cases 1 cited in appellees’ brief (p. 
12) were controlled by the clearly expressed intention of the 
Congress that the plaintiffs therein should not be paid more 
or less than the amount of salary prescribed for their offices, 
and that nothing contained in the statutes involved in the 
present case indicates that the Congress intended to deprive 
the clerks of their well established right to elect reclassifica¬ 
tion to lower grades in these and similar circumstances. The 
reply to this argument (appellees’ brief, p. 13) seems to sug¬ 
gest that the prior administrative practice should not be 
deemed to apply under the 1934 Act because that Act did not 
expressly require the transfer of Grade 5 clerks from the 
reclassified terminals. However, it is likewise true that the 
provisions of the 1925 Act, set forth in the Appendix of appel¬ 
lant’s previous brief at pages 32-33. did not expressly require 
the transfer of Grade 5 clerks from offices reclassified from 

1 Glavcy v. United States, 182 U. S. ">95: Milter v. United States. 103 
Fed. 413; Oeddes v. United States, 38 C. Cls. 428; H<frtman v. United 
States, 40 C. Cls. 133; Dyer v. United States, 20 C. Cls. 166; Adams v. 
United States, 20 C. Cls. 115. 
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Class B to Class A. Thus from the standpoint of the prior 
administrative practice (see R. 32-33) the statutes are indis¬ 
tinguishable in that respect. 

The appellees’ contention (p. 21), that the 1934 Act actually 
resulted in the reduction of the appellees, of course begs the 
question of whether the words “no employee . . . shall be 
reduced” were intended to prohibit the clerks from voluntarily 
electing reclassification. (See appellant’s brief, p. 28.) 

VI 

The contention that the case is not subject to dismissal under 
Rule 56 of the Rules of Civil Procedure 

The only issue of fact shown in the record relates to the 
question of coercion in respect of plaintiffs’ elections to remain 
in the terminals at Grade 4. but this is not a material issue 
unless both the appellant and the appellees are mistaken in 
their contentions as to the law. 

The appellees contend (p. 19) that, since there is an issue 
of ; fact in the case upon which the decision might conceivably 
turn. Rule 56 is inapplicable. However, it is plain that, if we 
are correct in contending either: that the plaintiffs are guilty 
of laches; or are without cause of action until resort is had to 
available administrative remedies; or that the case is not 
properly founded on the former mandamus jurisdiction; or if 
the appellees are correct in asserting that voluntary* reclassifi¬ 
cations were not permissible, the issue of coercion is imma¬ 
terial because, no matter how it might be decided, it would 
not alter the outcome of the case. Obviously, if the Court 
agrees with any of these positions, the issue of coercion is im¬ 
material within the meaning of Rule 56. As to the 27 plain¬ 
tiffs covered by point IV of appellant’s brief (p. 25) there is 
no substantial issue of coercion for the reasons there stated. 

i Plainly, the automatic operation of Rule 8 (d), in the face 
of uncontested affidavits, cannot have been intended to raise 
substantial issues of fact within the meaning of Rule 56, 
otherwise the latter rule would be meaningless. 

The appellees' statement (pp. 20-21) that the appellant’s 
affidavits do not comply with the rule fails to point out the 
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supposed defects. Moreover, it is noteworthy that the dismis¬ 
sal of the action as to plaintiff Young (R. 38) was based upon 
the facts set forth in the Hardy affidavit at R. 24. 

CONCLUSION 

Respectfully submitted. 

Francis M. Shea, 

Assistant Attorney General, 

W. S. Ward, 

Enoch E. Ellison, 

Attorneys, Department of Justice, 

Attorneys for Appellant . 

Vincent M. Miles, 

Solicitor, Post Office Department, 

Calvin W. Hassell, 

Assistant Solicitor, Post Office Department, 

Of Counsel. 


APPENDIX 

A 

RECORD INDEX BY PLAINTIFFS 

The following tabular index is submitted for the convenience 
of the Court. It consists of the names of all plaintiffs appear¬ 
ing in the Record alphabetically arranged, indicating the facts 
in the cases of the individual plaintiffs which are not common 
to all of them. 

1. The appellant’s defenses that the plaintiffs are guilty of 
laches and that they have not resorted to available administra¬ 
tive remedies (points I and II, appellant’s brief, pp. 14-22) 
apply to all of them. 

2. The defense that the action is essentially nothing more 
than a back-salary suit outside the jurisdiction of the District 
Court (point III, id., pp. 22-25) applies to the plaintiffs indi¬ 
cated in columns 5 and 6 of the following index. 

3. The defense that there is no substantial factual question 
but that at least 27 of the appellees were validly reclassified to 
Grade 4 upon their own voluntary requests (point IV, id., 
pp. 25-29) applies to those indicated in column 4. 


1 

Plaintiffs 

i 

1 

Dis- 1 Date of reelnssifi- 
missed cation from 

(K.38, i tirade 5 to 
44) Grade 4 

t s 

[ Clearly 
! requested 
such re- 
classifl- 
eation 
(R. 22. 
23-24) 

4 

I Can 
| obtain 

I ndminis- 
, trative 
; restora- 
! tion 
(R. 12.18) 

5 

Present status of 
plaintiffs who are 
not now in ter¬ 
minals at Grade 

4 

• 

1 

Edwin H. Abhetmeicr (R. 1) 

.I Oct. ’35 (R. 29) — 


Yes 


Frank A. Abel (R. 1). 

.j Oct. ’35 (R. 30).. 


Yes 


Joseph W. Allen (R. 45). 

.j Oct. ’35 (R. 29)... 

1 

1 

Yes i 


Edward G. Alpaueh (R. 45) 

. .[ Apr. ’35 (R. 28).. 

. r ... 

l 

Yes 


Roy M. Ames (R. 45). 

.j Dec. '35 (R. 31)... 


Yes 


Helena Andrews (R. 1). 

Yes j . 




John H. Andrews (R. 1). 

Yes |. 




Ward W. Andrews (R. 1).. 

.j Oct. ’35 (R. 29).... 


Yes 


Raymond Apple (R. 1). ... 

. Oct. ’35 (R. 29) 



Grade 5 (R. 23). 

Edward K. Arvidson (R. 1). 

.' Oct. '35 (R. 29).... 


Yes 

Charles H. Asch (R. 1) . 

Yes .. .. 


_ 


Lewis E. Atkinson (R. 1)... 

.... ...i July ’35 (R. 2S)... 

.,....! Yes | 



( 10 ) 



































11 


Plaintiffs 

Dis¬ 
missed 
(R- 38, 
44) 

Dote of reclassifi- 
cation from 
Grade 5 to 
Grade 4 

Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22. 
23-24) 

Can 

obtain 

adminis¬ 

trative 

restora¬ 

tion 

(R. 12.18) 

Present status of 
plaintiffs who are 
not now in ter¬ 
minals at Grade 

4 

1 

2 

3 

4 

5 

• 

Morris Bachman (R. 2)_ 


Oct. ’35 (R. 30).... 


Yes 


John R. Baer (R. 1). 


Dec. '35 (R. 31)... 


Yes 


Alphus E. Baker (R. 45)- 

David O. Barnes (R. 45)_ 


Oct. ’35 (R. 29).... 


Grade 5 (R. 23). 
Grade 5 (R. 23). 


Oct. ’35 (R. 29).... 



Charles \V. Beane (R. 1)_ 

Charles E. Bell (R. 1). 

Yes 


, 


Mar. ’3fi (R. 31)... 

Yes 



Frank Bertino. Jr. (R. 1) — 
Ethel M. Bidwell (R. 1). 

Yes 



Yes 





Edmund Biedenkapp(R. 45). 
Frank O. BiggerstalT (R. 1). 
Charles S. Birely (R. 1)_ 

Oct.’35 (R. 29)_ 


Yes 


■j 

Oct. ’35 (R. 291.... 


Yes 


B 

May ’35 (R. 28).-- 


Yes 


Samuel Bischau (R. 1). 


Nov. ’35 (R. 30)... 


Yes 


Luther M. Blan (R. 1). 

Yes 




Edward J. Bletzer (R. l)_ 

Nov. ’35 (R. 30)... 


Yes 


Doris Blois (R. 1) . 


Oct, ’35 (R. 30).... 


Yes 


Henry Blumenfeld (R. 45)... 
A. Bonin (R. 1)... 


Nov. ’35 (R. 30) . - 


Laborer (R. 24). 

Yes 





Oct.’35 (R. 29) .. 


Yes 


John H. Bowman (R. 1). 


Oct. *35 (R. 29).... 
Nov. ’35 (R. 30).. 

Yes 


Horace E. Bovd (R. 2)___ 


Yes 


Oliver M. Bradshaw (R. 45). 
Jordan H. Brantlev (R. 2)... 


Oct. ’35 (R. 29).... 
Oct. ’35 (R. 29)_ 

Yes 

Grade 5 (R. 23). 


Yes 

Charles E. Brussel (R. 2)_ 


A up. ’37 (R. 32)... 


Yes 


Huph J. Breslin fR. 21. 

Yes 




Xettie P. Brietz (R. 2). 

Yes 





Elmer A. Brooks, Jr. (R. 2). 
Branty R. Brown fR. 21 .. 

Apr. '35 (R. 28).. - 


Yes 


Yes 




Jinx E. Brown (R. 2). 

Oct. ’35 (R. 30)... 


Yes 


John H Brown (R. 21_ 


Oct. '35 (R. 30).... 


Grade 5 (R. 23). 

Arthur C. Bruckman (R. 2). 

Edward A. Bruns (R. 2)- 

Dorothy M. Brussow (R. 2). 
Julius A. Bryant (R. 45) 

Yes 




Yes 





Nov. ’35 (R. 31).. .j 
Nov. '35 (R. 30).. 


Yes 



. 

Yes 


Rdward M. Brvner (R. 21 


Jan. '36 (R. 31).— 
Dec. '35 (R. 31)... 

Yes 


C J. Burley (R. 2) 



Grade 5 (R. 23). 

William T Rnlterworth 


Oct. '35 (R. 30) .. 


Yes 

(R. 2). 

Martin J. Byrne (R. 2)_ 

Yes 




John P. Bvron (R. 451. 

Oct. ’35 (R. 29).... 


Yes 


William F. Campbell (R. 2). 
Henry P. Canfield (R. 21_ 


Nov. ’35 (R. 30) .. 


Yes 



Oct. ’35 (R. 29).... 


Yes 




Oct. ’35 (R. 29).... 


Yes 


Walter M Cantrell (R. 2) .. 


Oct. '35 (R. 29) .. 


Yes 


Sylvester M. Caraway (R. 2). 
J B Cardwell (R. 2) . 

Yes 




Yes 





Frhane S. Carnev fR. 21_ 

Nov. ’35 (R. 31)... 



Retired (R. 22). 



Oct. ’35 (R. 29).... 



Grade 6.(R. 23). 



Apr. ’35 (R. 2S). .. 


Yes 

James O Clark (R. 2) 

Yes 




J*mes M. Clavton fR. 2) 

Oct. ’35 (R. 291... 



Grade 5 (R. 23). 

Elton A Cleaver (R. 2) 


Oct. *35 (R. 30).... 


Yes 

Oeorge Cmar (R. 2). 


Nov. ’35 (R. 31)... 


Yes 


Alexander Cohen fR. 2). 


Oct. ’35 (R. 30).. .. 


Yes 


William F. Cole (R. 2). 


Oct. ’35 (R. 29).... 



Grade 5 (R. 23). 
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Plaintiffs 

1 

Dis¬ 
missed 
(R. 38, 

44) 

2 

Date of reclassifl- 
cation from 
Grade 3 to 
Grade 4 

3 

Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22, 
23-24) 

4 

Can 

obtain 

adminis¬ 

trative 

restora¬ 

tion 

(R. 12.18) 

i 

Present status of 
plaintiffs who arc 
not now in ter¬ 
minals at Grade 

4 

( 

Walter E. Cobsentinc (R. 2). 

Yes 





Bernard G. Cotman (R. 2).. 


Julv ’35 (R.»).... 


Yes 


Llovd S. Couch (R. 2) 

Yes 





James J. Coughlin tR. 2). .. 

Yes 





John jj. Cox (R. 2). _ 


Oct. ’35 (R. 29).... 


Yes 


Claude T. Crotsenburg 

.... 

Apr. ’35 (R. 28)... 


Yes 







(R.J2.) 






Roe w. Cud more (R. 2)... . 


Mav ’35 (R. 28). 



Grades (R. 23). 

De L. M. Cupp (R. 2)... . 


June , 35 (R. 28)... 



Grade 5 (R. 23). 

Ralph F. Currv (R. 21 . 

Yes 





Samuel 1)*Aiello (K. 2) . 


Oct. ’35 (R. 30).. 


YfS 


John B. Daniels (R. 2). 


June ’35 (R. 28)... 


Yes 


Clifford 0. Darby (R. 2)_ 


Oct. ’35 (R. 29)... 


Yes 


Clement H. Davenport 


Mar. ’35 (R. 28) ... 



Grade 5 (R. 23). 

(R. 2). 





James C. Davis (R. 2) .... 


Oct. ’35 (R. 29) 


Yes 


Martin Davis (R. 2). 


Nov. ’35 (R. 31) .. 


Yes 


Oiga Davis (R. 3). 


Oct. *35 (R. 291 . 


Yes 


Cuthbert C. Deane (R. 3) .. 


Nov. *35 (R. 31)... 


Yes 


Louis DeOrazio (R. 3)_. . . 

Yes 





George E. Deniton (R. 3) ... 


Nov. ’35 (R. 31). . 


Yes 


Douglas H. Deis Veraey 


Oct. ’35 (R. 30). -. 


Yes 


(R. 3). 






Charles J. DeZort (R. 3).... 


Oct. ’35 (R. 29) ... 


Yes 


Michael Dillon (R. 3) 

Yes 





Thomas W. Dixon (R. 3)_ 


Nov. *35 (R. 3D... 


Yes 


Harold C. Doerr (R. 3)... 


Oct. ’35 (R. 29). 


Yes 


Edward H. Donnellv (R. 3). 


Mar. ’35 (R. 28)... 


Yes 


A. M. Doscher (R. 3). 


Nov. ’35 (R. 31) . 

. 

Yes 


Edna G. Drayton (R. 3). 


Oct. ’35 (R. 30) .. 


Yes 


Ernest F. Druilket (R. 3)_ 


Oct. ’35 (R. 29) ... 


Yes 


Charles B. Durrah (R. 3)_ 

Yes 





Ernest Edwards (R. 3) _ 


Oct. ’35 (R. 30) . 


Yes 


Dennis S. Farrell (R. 3). 


Nov. *35 (R. 31)... 


Yes 


Louis A. Fedje (R. 3). 


Oct. ’JS (R. 30) 


Yes 


Michael Fe!s (R. 3). 


Oct. ’35 (R. 29) . 


Yes 


Robert M. Ferguson (R. 3) 


Dec. *35 (R. 31)... 


Yes 


John Fetchiet (R. 3). 


Oct. *35 (R. 29).... 


Yes 


Joseph R. Finnev (R. 3). ... 


May *35 (R. 28) . 



Grade 5 (R. 23). 

.. 

Peter L. Finnin (R. 3). 

Yes 




Charles L. Flood (R. 3). 


Oct ’35 (R. 30) ... 


Yes 


Thomas D. Foil (R. 3). 


Oct. *35 (R. 29)... 


Yes 


Donald B. FoItz(R.3)_ 

Yes 





WalterT. Frazier (R. 31. 


Oct. *25 (R. 29)_ 

. J. 

Yes 


Jamies M. French (R. 3.). 


June *35 (R. 28) 



Dismissed (R.22). 

Willis R. Frill (R. 31. 

Yes 




David Galane (R. AS). 


Apr. *35 (R. 28).. . 



Grade 5 (R. 23). 

Henry L. Garbarino (R. 3)... 

Yes 





Clarence W. Garland (R. 3).. 


Oct. *35 (R. 29)_ 



Grade 5 (R. 23). 

J. E. Garrity (R.3). 


Dec. *35 (R. 31).. 


Yes 


Charlotte S. Gatewood 


Oct. ’SS (R. 30)_ 


Yes 


(R. 3). 






J.S. Geiger (R.3) .. 

Yes 





Bernard A. Giesler (R.3)_ 

Yes 




. ;;;;; 
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Plaintiffs 

Dis¬ 
missed 
(R. 38. 
44) 

Date of reclassifi- 
cation from 
Grade 5 to 
Grade 4 

Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22. 
23-24) 

Can 

obtain 

adminis¬ 

trative 

restora¬ 

tion 

(R. 12.18) 

Present, status of 
plaintiffs who are 
not now in ter¬ 
minals at Grade 

4 

t 

2 

3 

4 

5 

< 

J. LeLand Gilliland (R.3)... 


Oct. "35 (R. 30)_ 


Yes 


Albert Glasser (R. 3). 


Nov. ’35(R.31)_ 


Yes 


Francis Olvnn (R. 3) 

Yes 




Robert E. Goldman (R.3)... 

Oct.’35(R.30)... 
Dec. '35 (R. 31).. 

Yes 



William R.Grim (R. 3). 


Yes 


Anthony Haase,Jr.(R.3).... 
Louis Ilabel (R. 3) 


Nov. '35 (R. 31).. 


Grades (R. 23). 


Oct. '35 (R. 29).. 


Yes 

Samuel H. Hadley (R. 3)_ 


Mar. '35 (R. 28). 


Grade 5 (R. 23). 

Vincent A. Hagerty (R.3)... 
Charles E. Hails (R.3). 

Yes 

| 



Yes 





Leonidas H. Hall (R. 45) 

Oct. '35 (R. 30)_ 


Yes 


Murdock Hall (R.3) 


May'35 (R. 28) 


Grades (R. 23). 

Charles Haller (R. 4). 


Nov.'35 (R. 31). . 


Yes 

Christine Hallgrimson (R. 4) 
Clyde C. Hammers (R. 4) .. 

Yes 



Oct. ’35(R.29)... 


Yes 


George L. Hammond (R. 4). 
John S. Hanna (R. 4). 

Yes 




Yes 





J. A. Harris (R. 4) . 

Yes 





Robert E. Harrison (R. 4)_ 

James F. Hart (R. 1). 

Yes 





Yes 


i 



Oscar Hartman (R. 4). 

Dec. *35(R.31)_ 

Nov. *35 (R. 31) . 

Yes 



William H. Hauer (R. 4). 


Yes 


Weston W. Hawkins (R. 4).. 


Aug. '37 (R. 32).. 


Yes 


James E. Hedger (R. 4)_ 

K. F. Hein (R. 4). 

Yes 


1. 


Yes 


1 



Selincr E. Helleland (R. 4) . 
John W. Heran (R. 4). 

Yes 


1. 



Oct. '35 (R. 29) 


Yes 


Thomas F. Hereiley (R. 4).. 


Feb. *3T> (R. 31)_ 

Yes 


W. C. Hewitt (R. 4) 

Yes 



Cecil M. Hiatt (R. 4) . . . 

Yes 





William L. Hibbs (R. 4). . 

Oct. '35 (R. 29) 


Yes 


Hubert M. Hinant (R. 4)... 
Wiley Hitchcock (R. 4). 

Yes 




Oct. '35 (R. 29) ... 


Yes 


Gordon H. Hodgson (R. 45).. 


Mar. '35 (R. 28) .. 


Yes 


Chris Hoechtenbach (R. 4)._ 
James A. Holt (K. 45). .. 

Yes 




Oct . ‘35 (R. 29) 



Grade 5 (R. 23). 

George A. R. Horsley (R. 4) 
Dorsey A. Hoskins (R. 4)... 
John Housman (R. 4) ... 

Yes 



fijjp jfi 

Yes 





Yes 



HUB 


George L. Hover (R. 4). 

Oct. '35 (R. 29). 
Oct. *35 (R. 29) 


Yes 


Walter I). Hublev (R. 4) 



Retired (It. 22). 

J. W. Huckenpaehler (R. 4). 
Otto C. Huffman (R. 4).. . 

Yes 




June '35 (R. 28).. 



Grade 5 (R. 23). 

James M. Hughes (R. 4) 


Oct. '35 (R. 29).... 


Yes j 

Ira Hunt (R. 4) . . 

Yes 




Henrv M. Igon (R. 4). 

Sept. '35 (R. 28)... 
Oct. '35 (H. 29).... 

Yes 



Joseph W. Jackson (R. 4) ... 


Yes 


Stanley A. Jackson (R. 45) 


Feb. '38 (It. 32)... 


Yes J 


Jacob I. Jacobson (R. 4). 


Oct. '35 (R. 30).... 


Yes j 


Frank W. Joesteti (R. 4) 

.1 

Sept. '37 (R. 32)... 
Oct. '35 (R. 29).. . 
Nov. '35 (R. 31). . 

Yes j 

. i 

Retired (It. 22). 

Clarence S. Johnson (R. 4)..' 


Yes j 

Joseph H. Johnson (R. 1)_ 


1 

. 

Yes 


Theodore Johnson (R. 4)_ 


Oct. *35 (R. 30).... 

. 

Yes ! 

| 


Francis H. Johnston (R. 4).. 


Oct. '35 (R. 29)....i 

I 

Grade 5 CR. 23). 


Grade 5 CR. a), 
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Plaint ills 

1 

Dis¬ 

miss'd 

(R.38. 

44) 

2 

Date of rcclassifi- 
cation from 
Grade 5 to 
G rule 4 

3 

Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22. 
23-24) 

4 

Can 

obtain 

adminis¬ 

trative 

restora¬ 

tion 

(R. 12. IS) 

5 

Present status of 
plaint ills who are 
not now in ter¬ 
minals at Grade 
4 

C 

Errol C. Jump (R. 4). 


Dec. *35 (K. 31)... 

Yes 



George J. Kafadcr (R. 4).... 


Nov.’35 (R. 31). 


Yes 


0force A. Kaltnbachcr (R. 4) 


Nov.* 35 (R. 31) .. 

Yes 



William H. Kam inann (K. 4^ 


Oct.' 35 (R. 30).. . 



Grade 5 (R. 23). 

E<1 Bieden Kapp fR. 4) ISec 





Edmund Biedenkapp). 








Oct.’ 35 (R. 30).. . 



Grade 5 (R. 23). 

Thomas Kelly (R. 4). 


Oct ’35(R.30) ... 


Yes 



Oct.’ 35 (R. 30) .. 



Grade 5 (R. 23). 

Joseph L. Kencfick (R. 45) 

Yes 




William H. Kettering (R. 4). 


Oct.* 35 (R. 29)_ 


Yes 




Oct.’ 35 (R. 29) . 



Grade 5 (R. 23). 

Ole B. Kilen (R. 5). 


Mar.’ 30 (R. 31) .. 



Grade 5 (R. 23). 

William A. Kincvale (R. 5).. 


Oct.’35 (R. 30).... 


Yes 

Lloyd A Kinvon (R. 45).. 


Oct.’ 35 (R. 29) ... 



Grade 5 (R. 23). 

Lawrence V. Kirk (R. 5).... 

Yes 




Helen F. Knox (R. 5). 








Nov.* 35 (R. 31). 


Yes 


0eorpe W. Krahe (R. 5) ... 


Nov.’ 35 (R. 31) ... 


Yes 




Dec.’ 35 (R. 31)... 

Yes 



r c 

Kmeeer fK. 51 _ 


June.’ 35 (R. 28)... 


Yes 


Henry Kuhn (R. 5).. 

Yes 





Hubert Kvekelhahn (R. 5) . 


Dec.’35 (R. 31).. 


Yes 




Oct.’ 35 (R. 29).... 

Yes 



Herbert A. Lane (R. 5). 

Yes 



Charles A. Lantston (R. 5) . 


Nov.’35 (R. 31) 


Yes 


Thomas E. I.eaeh (R. 51 _ 


Oct.’ 35 (R. 29).... 

Yes 



c, w 

I.enffR 51_ 

Yes 




HaroM A. Lewis (R. 45).. .. 


Dec.’ 35 (R. 31)... 



Grade 5 (R. 23). 

Henrv L. Loher (R. 5) 


Oct.’35 (R. 30) 


Y’es 

William H. Lockett (R. 5) 

Yes 





Aubrey G. Lockhart (R. 5) . 


Oct.’ 35 (R. 29)... 


Yes 


Walter C. Lohman (R. 5)_ 


Oct.’35 (R. 29) .. 



Grade 5 (R. 23). 

Frank E. Lydon (R. 5).... . 


Dec.’ 35 (R. 31)... 


Yes 

Peter J. Lvnch (R. 51. 


Oct.’35 (R. 29). 


Yes 


Fred L. McChesney (R. 5) 

■ ■ 

Nov.’ 35 (R. 31)... 

Yes 



Russell R. McClelland f R. 51 

Yes 





Ernest 

C McCullough fR. 


Oct. ’35 (R. 29)... 


Yes 


5). 

Thomas 1). McKinney (R. 

Yes 





51. 

Thomas A. McKnight (R. 5) 

Yes 

H 1 


1 


Charles W. McMellon (R. 5) 

Yes 





William L. Marshall (R. 5).. 


June '35 (R. 28).. 


Yes 


W J Martens fR. 51 _ 

Yes 





D. E. 

Meadows (R. 5) . 


Oct.’35 (R. 29).... 


Yes 


Louis H. Meier (R. 5) . 


Oct. ’35 (R. 29) ... 


Yes 


Charles 0. Melloy (R. 5) 


Oct. ’35 (R. 29).... 


Yes 


Frederic M. Metzger (R. 5) 


Oct. ’35 (R. 29) 

Yes 



Adam J. Michalski (R. 5).. 


Oct. ’35 (R. 30).... 


Yes 


James R. Miles (R. 5). 


Oct. '35 (R. 29)... 


Yes 


Clifford H. Miller (R. 5). 


Oct. ’35 (R. 29) 


Yes 


William A. Miller R. 5).. .. 


Oct. *35 (R. 29).... 


Yes 


George S. Milliken (R. 5)... 


Apr. ’35 (R. 28)...! 


Yes 
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| 


Plaintiffs 


; missed 
I (K. 38. 
| 44) 


1 2 

Frank C. Minor (K. 5).^ . 

Leslie M. Moore (R. 5)..**.. 

Alfred S. Morgan (R. 45). 

Colby O. Morgan (R. 5). Yes 

Thomas B. Mulligan (R. 5) . 

John F. Munger (R. 5). 

Philip Munkenbeok (R. 5).. Yes 

T. Emory Myers (R. 51. . 

James F. Needham (R. 6)... Yes 

Mary L. Nicholson (R. 0)... Yes 

Kate I. Nugent (R. fi) .. 

Joseph P. O'Brien (R. 6). 

Herbert Odotn (R. 6) . _ Yes 

William T. Oliver (R. 0). 

Anthony Olivet (R. fi).. 

Fern B. Orrell (R. 6). 

Farragut Owens (R. C). 

Hiram E. Parker (R. 45). 

John M. Parks (R. fi) . 

Robert F. J. Patton (R. 6). 

Robert Pauls (R. *>).. - Yes 

H. Howard Peabody (R. 6).. Yes 
Robert J. Pendergest (R. 6) Yes 

C. Pericbt»(R. 6) . .. . 

Rupert B. Perry (R. (!) — Yes 

Harry T. Phelps (R. 6).. 

Albert R. Phillips (R. G)... Yes 

Joseph Pierrie (R. G) . Yes 

Lester E. Pike (R. fi). 

Ralph W. Pittman (R. 45). 

Nicholas A. Plenchner (R. 6) . 

Edward A. Point (R. G). 

Jesse D. Pollock (R. fi).. 

Ernest E Powell (R. 6). . 

Albert F. Prain (R. G) Yes 

Lena M. Printz (R. 6). 

Rodney Pryor (R. (!). Yes 

Leo A. Purdy (R. G). .. 

Richard H. Quicke (R. fi). 

LelandS. RacklilTe (R. G). 

I. cster Radlow (R. 6) . 

Owen A. Reean (R. fi) .. 

Samuel L. Regenboeen . 

(R. 45). 

James J. Reilly (R. fi). Yes 

John E. Reuss (R. fi) . . 

A. F. Rezabek (R. fi). .. 

Horace B. Riley (R. 45). 

Edith D. Rivero (R. 6) . 

Buren Roberts (R. fi) .. 

Charles B. Robinson (R. 0) Yes 
Shird Rodabaugh (R. 6). Yes 


Date of reclassifi¬ 
ed t. ion from 
Grade 5 to 
Grade 4 

3 

Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22. 
23-24) 

4 

Can 

obtain | 
adminis- ] 
trative | 
restora- i 
tion 

(R. 12. IS) 

5 I 

Mar. \3S (R. 31) . 


Yes 

Dec. '35 (R. 31)... 


Yes 

Aug. '34 (R. 2b)... 

Yes 


Oct. '35 (R. 29) . 


Yes 

Mar. '36 (R. 31) .. 


Yes 

Oct. '37 (R. 32)_ 






Oct. '35 (R. 30).... 


Yes 

Oct. ’35 (R. 30)... 


Yes 

Aug. '35 (R. 28)... 

Yes 


Oct. '35 (R. 30) . 


Yes 

Dec. '35 (R. 3D... 


Yes 

Dec. '34 (R. 28)... 



Oct. '35 (R. 29).... 


Yes 

Oct. *35 (R. 29)... 


Yes 

Oct. '35 (R. 30) 


Yes 


l 


Oct. '35 (R. 29) ... 


Yes 

Nov.'35 (R. 31). . 


Yes 




Oct. '35 (R. 29) 

•••••••••• 


Feb. '38 (R. 32)... 


Yes 

Mar. *30 (R. 31) 



Mar. '35 (R. 28)... 



Oct. '35 (R. 29)_ 


Yes 

Dec. '35 (R. 31).. 


Yes 

Nov. '35 (R. 31).. 


Yes 

May *35 (R. 28).. 


Yes 

Oct. *35 (R. 29) 


Yes 

Oct. '35 (R. 30) ... 



Nov. '35 (R. 31) 


. . 

Oct. '35 (R. 30) ... 


Yes 

Dec. '35 (R. 31)... 

.......... 

Yes 

I Oct. '30 (R. 29).... 

. . 


j Dec. *35 (R. 31)_ 


Yes 

| Feb.'38 (R. 32) ... 


Yes 

I Dee. *35 (R. 31)... 


Yes 

Oct. *35 (R. 30V... 

Yes 



Present status of 
plaintiffs who are 
not now in ter¬ 
minals at Grade 
4 


R 


Nondistributor 

(R. 25). 


Resigned (R. 22). 


Retired (R. 22). 


Grade 5 (R. 23). 

Grade 5 (R. 23). 
Grade 5 (R. 23). 


Grade 5 (R. 23). 
Grade 5 (R. 23). 


Grade 5 (R. 23). 


1 Voluntarily withdrew from the action (R.44) but was later reinstated as a party plaintff (R. 45). 
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Plaint ills 


Charts R. Rose (K. 6)... . 
Osiiner <\ Rose (R. 6) 
Charles M. Rovran (R. 6)... 
Elmer F. Rowe (R. *>). .. . 

Clellia 1. Rundle (It. G). 

A. I*. Rutherford (R. t>). 

John Salvato (R. fi). 

John M. Sands (R. f>) 
Nathan C. Sansinc (R. 7). . 
Edward F. Sartor (R. 7) — 

Irene Sehat (R. 7). 

George L. Sehauble (R. 7) 
Ferdinand H. Scheiner (R. 

7). 

Carl J. Scherrer (R. 7). 

Harry Schlancer (R. 7) - 

Joseph F. Schmierer 1 (R. 7) 

Grover Sehroeder (R. 7)_ 

Julius Schweitzer (R. 7)_ 

Thomas E. Scott (R. 7). 

Frnnk Scrivani (R. 7). 

Joseph A. See (R. 7). 

R. \V. Seymour (R. 45). 

George Sharrett (R. 7) . 

William H. Signor. Jr. (R. 7) 

Frank L. Simpson (R. 7)_ 

V. L. Sisk (R. 7).. 

Joseph \V. Skiles (K. 45). 

Fred N. Slaughter (It. 7). 

Lawrence O. Small (R. 7)... 

Allen R. Smith (R. 7). 

Guy M. Smith (R. 7). 

Lee R. Smith (R. 7). 

Ray Smith (R. 7). 

Joseph Sollherg (R. 7). 

Melvin L. Sorem (R. 7). 

Samuel Sorin 1 (R. 7). 

Irby Sorrells (K. 7).. 

Lawrence Spangler (R. 7)... 

D. C. Sparks (R. 7). 

Clifford D. Staller(R. 7).. 

H. D. Stanley (R. 7) . 

Thomas E. Stanton (R. 7) .. 
Andrew Stautlacher (R. 7).. 

Robert Stevenson (R. 7) _ 

Otis J. Stickles (R. 45). 

Hubert G. Stillwell (R. 7)... 

K. J. Stokes (R. 7). 

Ernest L. Stowe (R. 7). 

H. B. Stowe (R. 7). 

Leigh H. Straw (R. 7). 

Edward U. Stringer (R. 7).. 


Dis¬ 
missed 
(R. 3k, 

44) 


Yes 


Yes 


Yes 

Yes 

Yes 

Yes 


Yes 


Yes 


Yes 


Yes 

Yes 


Yes 


Yes 

Yes 

Yes 

Yes 


Yes 


Yes 


Date of roclassifi- 
cation from 
Grad e 5 t o 
Grade 4 


Oct. ’35 (R. 30) 
Dec. '35 (It. 31).. 


Oct. '35 (It. 30) 


Oct. ’35 (R. 30) 
Nov. ’35 (R. 31) 
Oct. ’35 (R. 30) 


Clearly 
requested 
such re¬ 
classifi¬ 
cation 
(R. 22, 
23-21) 


I Can 
obtain 
ndminis- 
I trative 
I restorn- 
| tion 
j(R. 12. IS) 
I 


Nov. ’35 (R. 31) 


Nov. ’35 (R. 31). 
Nov. ’35 (R. 31) 
Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
May ’35 (R. 28). 


Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
Nov. ’35 (R. 31) 


Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 
Oct. ’35 (R. 30) 


Oct. ’35 (R. 30) 


Oct. ’35 (R. 30).. 
Mar.’35 (R. 28) 
Oct. ’35 (R. 30). 


Oct. ’35 (R. 30) .. 
Dec. ’35 (R. 31)... 
Nov. *35 (R. 31) . 
Feb. ’3k (R. 32)... 


Oct. ’35 (R. 30) 
Dec. '35 (R. 31). 
Dec. ’35 (It. 31). 


Apr. ’38 (R. 32). 




Yes 


Yes 


Yes 


Yes 


Yes 

Yes 

Yes 


Yes 


Yes 

Yes 

Yes 

Yes 

Yes 


Yes 

Yes 

Yes 

Yes 


Yes 

Yes 

Yes 

Yes 


Yes 


Yes 

Yes 


Yes 

Yes 

Yes 

Yes 


Yes 

Yes 


Present status of 
plaintiffs who are 
not now in ter¬ 
minals at Grade 

4 


Grade 6 (R. 23). 


Grade 5 (R. 23). 


Retired (R. 22). 


1 Voluntarily withdrew from the action (R. 44), but was later reinstated as a party plaintiff (R. 45. 
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Plaintiffs 

1 

Dis¬ 
missed 
(R. 38. 
44) 

* 

Date of reclassifi¬ 
cation from 
Grade 5 to 
tirade 4 

3 

1 Clearly 

1 requested 

1 such re- 
j classitl- 
! cation 
i (R. 22, 

| 23-24) 

4 

Can 

obtain 

adminis¬ 

trative 

restora¬ 

tion 

(R. 12.181 

5 

1 

j Present status of 
plaintiffs who are 
not now in ter¬ 
minals at tirade 

4 

| 6 

John Q. Stuart (R. 7). 

■ 

Oet.’35 fR. 30) 


Yes 


William L. Sutton (R. 7)_ 


Oct. ’35 (R. 30).. 

p 

Yes 


Thomas n. Sykes (R. 7)... . 

Yes 





Leslie R. Talbott (R. 7). 


Aug. '35 (R. 28).. 

Yes 


Grade 5 (R. 23). 

Joseph A. Tax (R. 7). 


Mar. '30 (R. 31)... 


Yes 

M. M. Then (R. 7). 


Oct. '35 (R. 30) 


Yes 


John Timmes (R. 7). 


Xov. '35 (R. 31). 


Yes 


Jervis X. Tittensor (R. 45) 


Nov. '35 (R. 31) 



Grade 5 (R. 23). 

Daniel F. Toomey (R. 8).. . 

Yes 




William Van Kirk (R. 8)_ 

Yes 





Charles L. Vineall (R. 8)... 

Yes 





Joseph B. Volmer (R. 8). ... 


Oct V»(R. 30) . 


Yes 


Harry Vriesema (R. 8). 

Yes 





J. Clay Walker (R. 8). 

Yes 





W. W. Walker (R. S). 


)ec.'35 (R. 31)... 


Yes 


Forest Ward (R. 8) . 


Oct. '35 (R. 30) .. 


Yes 


William J. Wamecke (R. 8). 

Yes 




James A. Washington (R. 8V 


Julv '35 (R. 28) .. 



Grade 5 (R. 23). 

William F. Watkins (R. 8) 


Oct. '35 (R. 30)... 


Yes 

John Weiskittel (R. 8). 


Oct.'35 (R. 301. 


Yes 


Elias W. T. Whitlock (R. 8) 


July *35 (R. 28)... 



Grade 5 (R. 23). 

Ralph Wickham (R. 8) 


Dec. '34 (R. 28)... 


Yes 


Hugh L. Wilcox (R. 8). 


Dec. *35 (R. 31) ... 


Yes 


Martin H. Wildhaher (R. 8) 

Yes 





Irvine E. Willett (R. 45) .. 


Oct. '35 (R. 30) 



Grade 5 (R. 23). 

Miles D. Williamson (R. 8) . 


Oct. '35 (R. 301 


Yes 

A. W. Wisozarek (R. 8).... 

Yes 





Thorwald Wogelius (R. 8) .. 

Yes 





Theodore F.. Wolfe (R. 8) 


Oct. '35 (R. 30) 


Yes 


Ralph Woodruff (R. 8)__ 


Dec. '35 (R. 31)... 

Yes 



Valentine Yagle (R. 8;.. 


Oct. '35 (R. 30) ... 


Yes 


Oeorce H. Yale fR. 8) . 


Mar. '35 (R. 28) .. 


Yes 


Clive J. York 'R. 8}. 


Nov. '35 (R. 31)_ 

Yes 



D. V. Young (R. 8) . 


June '30 (R. 32). 

Yes 



Lewis H. Young (R. 8) _ 

Yes 





John Ziegler (R. 8) . 


Apr. '35 (R. »).. 



Grade 5 (R. 23). 

Charles Zikcs (R. 8). 

Yes 




Dena Zopp (R. 8). 

Yes 












B. 

Statement of appellant’s position as to question of whether 
seniority standing is included within the meaning of the 
word “rank” as used in the 1934 Act 

The Railway Mail Service recognizes two kinds of seniority 
as to Grade 5 clerks, i. e., (1) the relative lengths of their 
respective periods of employment in the Railway Mail Serv- 
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ice; and (2) the relative lengths of their assignments to par¬ 
ticular offices in that Service. 

So far as we are aware, no express reference to seniority is 
contained in any legislation relating to the Postal Service, and 
no legal right is made to turn upon seniority either by law or 
by the departmental regulations promulgated by the Post¬ 
master General. Neither the Act of June 5, 1934. c. 393. 4S 
Stat. SSO (39 U. S. C. (520). nor section 2013.15-17 of the 
Postal Laws and Regulations prescribing the qualifications to 
be considered in making administrative promotions, mentions 
seniority. However, as a matter of practice, it is customary 
to promote the senior clerk if the prescribed ratings of the 
two best qualified clerks under consideration for a vacancy are 
equal. 

The seniority “rights” which have grown up as a matter 
of usage in the Railway Mail Service have been given recog¬ 
nition in the so-called Seniority Rules of the Railway Mail 
Service which are promulgated and amended from time to 
time by. and at the discretion of. the General Superintendent, 
and they will be found in the handbook of that Service if the 
Court feels that they are proper subjects for judicial notice. 1 
Under such rules the senior clerk in a particular office is usu¬ 
ally given first choice of working hours and duty assignments 
upon its reorganization (see appellees’ brief, p. 26) and the 
choices of senior clerks are usually honored in connection with 
transfers to other offices and the like (see. e. g.. the instruc¬ 
tions involved in this case at R. 35, and the Congressional 
committee reports at top R. 21). 

In using the word “rank’ ’in the Act of June 14. 1934. the 
Congress intended to protect the clerk's legal status. As 
pointed out in appellant's previous brief at page 27, the 
proviso in question was carried forward from the 1925 Act 
which was. in effect, amended in the 1934 Act. Section 7 of 
the 1925 Act (appellant’s brief, p. 32), is in part, as follows: 

All original appointments shall be made to the rank 
of substitute railway postal clerk ... [Italics supplied.] 

^Copies of the handbook will Ik* supplied on request. 
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Also, the reason for the use of the phrase “rank or salary” is 
clear. The 1925 Act constituted the “first complete reclassi¬ 
fication in the history of the Postal Service” (65 Cong. Rec. 
10190) and included employees who could be reduced in rank 
without changing their salary or could be reduced in salary 
without changing their rank (see. e. g.. Sec. 6, 43 Stat. 1060; 
39 U. S. C. 116). The word “grade” was not used because 
many classifications were not made by grades, e. g., “super¬ 
intendents” (Ibid.). Cf. Farley v. Welch, 67 App. D. C. 382, 
92 F. 2d 533, 537. 

The fact that the Congress continued to have the same 
understanding of the meaning of the word “rank” at the time 
the Terminal Reclassification Act of June 14, 1934, was en¬ 
acted, namely, as referring to title and grade, is shown by the 
Act of June 5. 1934, c. 393, 4S Stat. SSO (39 U. S. C. 626), 
which is. in part, as follows: 

* * * clerks assigned as assistant chief clerks and 

clerks in grade 6, or higher rank, * * * shall 

* * * be eligible for promotion * * * [Italics 

supplied.] 

It is clear that by the use of the word “rank” the Congress 
did not intend that transferred Grade 5 clerks should be given 
the same relative seniority “standing” in the offices to which 
they were to be transferred that they had in the terminals 
because that would be impossible under the provision of the 
Act: 

That no employee in the Postal Service shall be re¬ 
duced in rank or salary as a result of the provisions 
of this Act. 

The senior clerk in a terminal could not be transferred to and 
treated as the senior clerk in another office without “reducing” 
the seniority standing of the previous senior clerk in that 
office, etc. down the line. Thus if “rank” had been intended 
to include seniority “standing,” such transfers would be im¬ 
possible under the Act, but since it is clear (R. 19) that such 
transfers were intended to be made, it is not to be assumed 
that the word “rank” was intended to have a meaning pre- 
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eluding that result. (Cf. e. g.. United, States v. Ryan . 2S4 
U. S. 167. 175.) It is clear from the committee reports (at 
R. 19) that transfers were not considered to involve reductions 
in rank and it would seem (from R. 21) that the committees 
were acquainted with the seniority rules. 

As a matter of fact, the relative age of a clerk either in the 
service or in a particular office is a fact, and his “rank” in 
that sense, cannot be reduced. If his “rights” are changed 
by reason of his transfer to a new office, that is a result of 
the operation of the very seniority rules upon which such 
“rights” depend. It is not a reduction in his “rank.” 

It seems clear, therefore, that the word “rank” as used 
in the Terminal Reclassification Act has reference to relative 
administrative levels established by law, and that it was not 
intended to include the so-called seniority “standing” of the 
clerks. 

C 

Letter from the Postmaster General 

February 5.1940. 

The Honorable The Attorney General. 

My Dear Mr. Attorney General: The Solicitor of the 
Post Office Department advises me that reassurances are de¬ 
sired in connection with the case of Farley v. Abbetmeier et 
all., now pending in the United States Court of Appeals for the 
District of Columbia, to the effect that the taking of an 
administrative appeal to my office pursuant to Section 10 of 
the Postal Laws and Regulations is not conditioned upon 
compliance with any technical requirement as to procedure 
or limitation of time. 

Please be assured that the right of appeal is not and. so 
far as I am aware, never has been conditioned upon com¬ 
pliance with any technical requirement whatsoever. 

Since I have occupied this office an average of about three 
or four administrative appeals relating to personnel matters 
have been taken each week. I think it is safe to say that 
such appeals have been taken by clerks attached to practically 
every office in the Postal Service, and they have been con- 
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cerned with a wide range of subjects, including many alleged 
wrongful reductions in grade. 

While such appeals can be taken by clerks by writing their 
requests through their immediate superiors, it is my impres¬ 
sion that the majority of them have been taken directly by 
letters addressed to the Postmaster General. Many com¬ 
plaints have been brought to my attention by telegram, tele¬ 
phone calls, and personal interviews. 

Very truly yours, 

James A. Farley, 
Postmaster General. 
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